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R " d S p . c l d R o g n m r  
1 Admlnktratlor, 

lDOclr.1 NO. W W k l ]  

Appllcstkn tor a W d v u  of prmptlon 
Detefmlnatlon )krr Y ork 

Govemlng Pickup/Wlvw . 
Tranrportatlon of Flammabh a d  
Comburtiblo Uquids and Flammable 
utdComprrssuIkwm 
raaccv: Research and Special Programs 
Administration (RSPA). DOT. 
r m O M  Public notice and invitation to 
comment. 

W Y Y I R Y :  The City of New York has 
applied for an administrative 
determination waiving preemption, 
under the Hazardous Materials 
Transportation Act W A ) ,  of certain 
provisions of New York City Fire 
Department directives. "hose regulatory 
provisions concern the transportation of 
flammable and combustible liquids and 
flammable and compressed gases for 
pickup or delivery within New York 
city. 
DATU: Comments received on or before 
December 13,1991, and rebuttal 
comments received on or before January 
17.1992, will be considered before an 
administrative ruling is issued by the 
Associate Administ" for HacPedour 
Materials Safety. Resetmh end Speciat 
Programs Administration. Bebuttel 
comments may discpsr only h w  i s a s  
raised by comments received during the 
initial comment period and may not 
discuss new isms. 
ADOR- The application and any 
comments received may be reviewed in 
the Docketa Unit Reseaxch and Special 
Program A d " t f 0 n .  mum B(itt 
Nassif BuiIdhg, 400 Seventh Street, SW., 
Washington, DC 2059(MOM. Comments 
and rebuttal commenta on tBs 
application may be submitted to the 
Dockets Unit at  the above addresr. and 
should include the Docket Number 
(WPDA-1). Three copies are requested. 
A copy of each comment and rebuttal 
comment muet also be sent to Grace 
Goodman, Esq.. Asst. Corporation 
Counsel. Law Department, The City of 
New York. 100 Church Street, room 8 P 
41. New York NY 1ooo7: John J. Collin#. 
Esq.,NTA Litigation Center, American 
Truck~ng Associations. 2200 Mill Road, 
6th Floor. Alexandria, VA 22311; and 
Timothy L Harker, bq.. The Harker 
Firm. 5301 Wisconsin Avenue N W ,  suite 
740, Waeiungtoa M= 20015. A 
certification that a copy has been rent to 
each person mwt also be included with 

clw F h  I k p a m n t  RWuh-8 

the con"&. (The following fhrmot L 
s - t d  "I hereby certdy th.tcoplsr 
of this comment have been sent to bfk 
Goodman and Messra. Collins and 
Harker at the addresses epecifltd in b 
Federal Register.") 

Edward H. Bonekemper, IU. -t 
Chief Counsel for Hazardous IWeri& 
Safety, Office of the Chief Co& 
Research end Special Programs 
Administration. 400 Seventh Strest SW., 
Washington, DC ZC~~O-OOM, t d e p h e  
number 202-3664400. 
SUPPUYUITARV INFOetYITIOn 

1. Reemptloo Under the HMTA 
The preemption provisions of the 

Hazardous Materials TranoparCation 
Act ( M A ) .  49 app. U . S C  1aBt et q,, 
were amended by the Hazard" 
Materials Transportation Uniform 
Safety Act of 1990 (HMIUSA). Public 
Law 1M4lS. The Research and Specid 
Programs Administration's (RSPA's) 
regulations have been revised tu reflect 
these changes. 56 FR 8616 (Feh 28 I=);. 
58 FR 15510 (Apr. 17, Ism]. 
Mew), Section 105(a)(4) of theHMTA, 
49 app. U.S.C. tsil(a)(4), preemgtr -amy 
law. quklon,  order, w, 
or other requirement of (I Stataor 
political rubdivision thereof or an Indian 
tribe" which concem a "covered 
subject" and "bnot substantively tha 
senntw a. mp pmvision of the HlWJkar 
any reguCation under that provtriw 

' thatsubject The "QLwEod 
s m  &fined in sectioE lmw 

(i) The des-tion, d e s c r i p t k  and 
classiffcatton of hazardou ma", 

labeling, marking, and placarding of 
liazardoua materials. 

(jtilTlm prspacation. executiaa, a& 
urad ehipptng documents pertaining b 
hazardow materials end requirauu~w 
nrprdlngtb. number, content, end 
@a"t of wreb documents. 

(iv) The written notification. 
r e c o w  and reporting of the 
unintentional release in t ranspor tuw 
of hazardour materials. 

(v) The destgn. manufacturind, 
fabrication, marking. mainten-. 
recoaditioniq, repairlng, or t e w d i  
package or container which io 
represented, marked. certified osald 
a8 qualified for use in the b a n e -  
of hazardow materialr. 

=PA has h u e d  a Notice 0- 

HM FURTHER INFORYAWN mm 

With two exceptionr (discussed 

a& 

Lfi) 'IFicpaCw?* mpaclring. haUdb3, 

ddresser the preemption standards for 
lhszardous materials W w a y  mu- 
eaquiremenb. The Secretary of 
Transportation has delegated 
asponsibility for those highway routing 
hues ,  including the issuance of 
preemption determinations on W w a y  
muting issues to the Federal Highway 
Administration. 56 FR 31343 Uuly 10, 
loItE 
48 app. U.S.C. lSll(a), provides that. 
with two exceptiona discussed below, 
State, political subdivision and lndian 
tribe requirements not covered by those 
section 105 (a) or (b) provisions are 
ptampted if- 

&ally, section 112(a) of the 

[Q Cempliance with both the State or 
political rubdivision or Indian Tribe 
mquirement and MY requirement of (the 
FIMTA) or of a regulation Iisued under [the 
M A )  io not posoible. (or) 

(21 The State or political mbdivirioe or 
Indim tribe requirrmeot ar applied or 
odorcad mater an obstacle to the 
mxampUrhmsnt and execution of (the 
M A )  or the ragulationr issued under (the 
HMTA) '. 

As indicated in the preamble to the 
hal regalation implementing the 
ZIMTUSA preemption provisions. 56 FR 
at 8617 Feb. 28 lm), Congress. ~n 
rection 112. codified the "dual 
compliance" and "obstacle" standards 
which RSPA previously had adopted by 
regulation and wed in issuing its 

inconsistency rulings. 
-0 exceptionr to preemption 

r e f e d  to above are for (1) State, local 
Q Indian tribe requirements "otherwise 
mthorized by Federal law" and (2) 
State, local or Indian tribe requirements 
fhr which preemption has been waived 
by the Secretary of ~msportation. 
All of the abovgdescribed preemption 

a n d a d o  am in RSPAs regulationa at  
rCFR1wa2 

Congress alro provided. in section 
P2(c) of tbe M A  for issuance of 
wlding preemption determinations to 
ssplace the advisory inconsistency 
d i n g s  prevfously issued by RSPA. Any 
h c t l y  affected person may apply for a 
lbbpclkation whether a State, political 
-on or Indian tribe requirement 
fipre-pted by the M A .  A party to a 
pemption determination proceeding 
llay seak judicial review of the 
determineMon In US. district court 
within Bo day after the determination 
Lcomer &lal 

The Seuetary of Transportation has 
Y q a t e d  authority to issue preemption 
- thS,  CXtXDt for t h O M  Rulemaking proposing a specifk 

definition for the term "rubsta- & a d g  highway kuting isrum to 
rame." 58 PR 38892 (Aug. 1.lSeg PR 31343 (July 10, la). 

* b o d a t e  Adminlrtretor for In addition, Kction lM(b)(4) -- - - 
HMTk I S  app. USC lBLW(b)(* -Z!!r OIU Materials Safety h u e ,  those 
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determinations. RSPA's regulations 
concerning preemption determinations , were issued on February 28. im (5e FR 
8616), and are at 49 CFR 107.2ci3-211 and 
107.227. 

2. Waiver of Preemption 
Simifar!y. Congress provided, in 

section 112[d) of the M A .  for 
Secretarial issuance of waiver of 
preemption determinations to replace 
the nonpreeaption determinations 
previously issued by RSPA. Any State or 
local government or Indian tribe may 
apply for a waiver of preemption 
concerning any of its requirements 
which it acknowledges is preempted by 
the M A .  

The Secretary may waive preemption 
of that requirement upon determining 
that it: (1) Affords an equal or greater 
level of protection to the public than is 
afforded by the requirements of the 
M A  or the regulations issued under 
the HMTA. and [ Z )  does not 
unreasonably burden commerce. A 
party to a waiver of preemption 
determination proceeding may seek 
judicial review OF the determination in 
U.S. district court within 60 days after 
the determination becomes final. 

The Secretary of Transportation has 
delegated authority to issue waiver of 
preemption determinations, except for 
those concerning highway routing 
issues, to RSPA. 56 FR 31343 (July 10, 
1991). RSPAa Asaociate Administrator 
for Hazardous Materials Safety issues 
those detennina tions. RSPAs 
regulations concerning waiver of 
preemption determinations were issued 
on February 28,1991 (56 FR 8616) and 
April 17.1991 (56 FR 15510). and are at 
49 CFR 107.21S227. 

In issuing its waiver of preemption 
determinations under the M A .  RSPA 
is guided by the principles enunciated in 
Execu:ive Order No. 12,612 entitled 
"Federalism" I52 FR 41685, Oct. 30. 
1987). Section 4(a) of that Executive 
Order authorizes preemption of State 
laws only when the statute contains an 
express preemption provision there is 
other firm and palpable evidence of 
Congressional intent to preempt. or the 
exercise of state authority directly 
conflicts with the exercise of Federal 
authority. The HMTA, of come.  
contafns several express preemption 
provisions, which RSPA ham 
implemented through regulations. 
However, there are statements of policy 
in that Executive Order which may be 
relevant to the discretionary decision 
whether to waive preemption if the two 
requirement9 for waiver are met. 

3. The Application for a Waiver of 
Preemption Determination 
On October 9. lm, the City of New 

York submitted an application for a 
waiver of preemption determination, 
which is reproduced in critical part as 
appendix A to this notice. 

Several exhibits were enclosed with 
the City's application. They are 
available for examination at, and copies 
of them are available at no cost from, 
the Dockets Unit. Research and Special 
Frograms Administration, room 8421. 
Nassif Building, 400 Seventh Street, S\V. 
20590-0001, telephone 202-3664153. The 
City requirements at issue in this 
proceeding were determined to be 
preempted in Inconsistency Ruling 22 
[IR-22) (52 FR 46574. Dec. 8,1987; 
correction, 52 FR 49107, Dec. 29,1987] 
and in the RSPA Administrator's 
Decision on Appeal (IR-ZZIA)) (54 FR 
26898, June 23,1969). According to an 
October 29. letter from the City to 
RSPA. on October 16,1991, in National 
Paint 6. Coatings Ass 'n el of. v. City of 
New York et a/. Index No. CV 844525 
(ERK). the United States District Court 
for the Eastern District of New York 
issued an order conrvming that the City 
has acknowledged preemption of its 
requirements. That decision is 
reproduced as  appendix B to this notice. 
4. Request for Temporary Stay of 
Reemption 
In its application, the City also 

requested a temporary stay of 
preemption as to the regulations which 
are the subject of its application. In its 
October 29 letter, the City stated that, 
because the District Judge in the Federal 
Court litigation had provided for 
temporary relief for 150 days. RSPA 
need not rule on the request et this time. 
However, the City requested notice and 
an opportunity to renew its request if no 
determination Is issued by March 15. 
1992. 

Although no request for a temporary 
stay of preemption is pending at this 
time, all parties should be aware that 
there is no authority in the HMTA for 1 
the Secretary or RSPA to temporarily 
stay preemption. The authority to grant 
such relief lies, if anywhere, with the 
courts. 

5. Public Comment 
Comment should be limited to the 

following issues: 11) Whether the 
specified City re lations afford an 
equal or p e t e r  r eve1 of protection to 
the public than is afforded by the 
requirements of the HMTA or 
regdatiOM issued under the M A ;  (2) 
whether those requirements do not 
unreasonably burden commerce. and (3) 

li 

whether RSPA should grant the waiver 
request if it makes affirmative findings 
on issues (1) and (2). 

Persons intending to comment on the 
application should review the standards 
and procedures governing the 
Department's consideration of 
applications for waiver of premption 
determinations found at 49 CFR 107.215- 
107.225. 

h u e d  in Washington. DC on November 6, 
1m. 
Alan 1. Roberts, 
Associate Administmtor for Hazardous 
Moterials Safety. 
Appendix A-Application OF the City of New 

York for a Waiver of Preemption 
Determination Concerning New York 
City Firs Department Regulations 
Governing Pidtup/Delivery 
Tramportation of flammable and 
Combustible Liquids and Flammable and 
Compressed Gases 

Before the Assodete Admialrbator for 
Hazardour Materiol Safety of the 
Rsreareh and Specinl Projects 
Administration of the United States 
Department of Transportation 
Application for Waiver of Reempbion 
Pursuant to 49 U.S.C. 18ll(b) and 49 
CF'R 107- et aeq. by the City of New 
Yo& and Itm Fw Deputment 

0. Peter sbsnvood, 
Corpomlion Counselof the CityofNew York, 
Attorney for Applicant. la0 Church Street 
New York New York IaWZ (212) 7&%&6?, 
Gmce Goodman. of Counsel. 

Dated: October 10. Im. 

Tabla of Contents 
Preliminary Statement 
I. Texts of Regulation8 As To Which Waiver 

Ir sought. 
A. Regulation, erlablishing capacity Limits. 
8. Regulation8 on tank conrtructioa 
C. Regdationa on chards m d  

D. Miscellaneour equipment and handling 

E Painting and marking of gasoline trucks. 
F. Truck w1 requiring rpecial permission. 
C. Inspection and Permit rystem. 

11. Orden Bearing On The Application. 
HI. Rovisionr With Which The Directives 

Agument 
IV. The City's Regulations Meet The 

combinations to be permitted 

regulations. 

[nCOMi8teUt. 

Stand& For Waiver. 
k An E q d  or Greeter Level of Protection 
To The Public 

1. Capacity Limita 
2 Construction factow. steel thickness 

shape hfner. 
3. Type of chasois: limita on trailen. 
4. Other quipment and bmdliq des: 
Gravity dischqe. cylinder restraints; no 
m o w .  

5. Pain- m d  Muking of Camline 
TrUclu 
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tl Emergenqr Trankn d R ~ U L  
1. Inrpection and Pcrmib. 
B Ifa Ucmmmmbta Bordarr on Commare. 
1. No Prutectionirt Dhinun * don 
2 only s k i $ I t B a m D l i c ~  

V. Th. New York City R q p k b u b t  tb. 

A. Extent of Cost Increase. a d E & h q  

E. A Retianal Basis existo for n e s e  

C. The Rules Achieve Their Stated hp&. 
D. No Need for Uniformity Na Conflict 

' 

Decirion Criteria. 

Decreare b sl.ight. 

Regatetions. 

With Other Stater. 
Concluaion 

Memorandum in Support of Application 
city of Nen Yo* nm "Ya 
fa a Wavad Rsanptiob- 
R.e- mtomsrd, 

The FiEe Department of the City of 
New York ("ha Depcutment") hereby 
applies to the Associate Adminiatrator 
for HauudonaMateriaL 5afety for a 
Waiver of Preemption, pwuan t  to 
section l a d )  of the Hazardous 
M a t e r i b  Tranaportation LInihm 
Safety Act of 1998 ("HlUKlSA") 
U.S.C 1OSr et seq, and the mgdahru 
in 49 CFR W 2 1 5  et seq. See. Affidavit 
of William M. Feeban. Exhibit 20 
submitted herewith 

The FIm Department scknowledges 
thst certain sections of i ts  nqpletiona 
that it wishes to amtinue to enforce are 
preem ted by sectian lOS(irl(4) of the 
d S A .  However, the Department 
believes that these regulations meet the 
standarda for e waiver of preemptinn in 
that they (I) &ocd en equal or peatar 
level of pmtectioa to tfre publlc tbaa ir 
afforded by the requirements of the Act 
or the regulations insued thereunder and 
(2) do not unreason&bly burden 
c o " e r c e . T h i r ~ w i l l  
discuss each of those stand& with 
mqect tu each of the sections of &e 
Department's regulations a8 to whictra 
waiver ie "&t. 

I. Texfr of&gdaabns os to which 
Waiver Is Sought 

TheFireDepartmenthaafou"Fii 
Prevention Directives" ["FRJXL"~ 
containiag e e ~ t i o ~  for vu&&& 
Department wisher to o b t J P d v m  rE 
this time. They are: F.P. DbM 
covering the tank truck tntorpo- d 
flammable liquids, Exhihit 1;F.R Dkr 6- 
78 covering the tank tmck -tion 
of corns iiquida &hihit a F.P. 
Dir. 5,83 covering the tmnqmrtrtlom 
compressed gases, E~&bit3 d P 2 .  
Mr. s78 C e v m  tbe t?aMprMon by 
platform truck of cylindm d 
c o m p d  g a w r  Ekhibit'4.I 

I fkr cbctionr quoted h tha text uectorkr 
which r W Y . b d  b 
mm timr. 
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capacity shall be of 12 gauge she& 12 
gauge head. Tanke of over 800 gallons 
capacity shall be IO gauge shell, io 

or blue annealed steels may be used if in 
thicknem and designs that will give tank 
strengths and rigidities not Iem than 
those of the steels described and which 
have an equal or higher melting point. 
C. Regulations on Chassis and 
Combinations To Be Permitted 

1. F.P. Dir. 7-74 section -2 
29-2 Tank semi-trailer equipment 

which is a vehicle of the trailer type 
(upon which is mounted a tank) having 
one or more axles-and two or more 
wheels so designed and used in 
conjunction with a motor vehicle that 
some part of its o w n  weight and that of 
its own load rests upon or is carried by 
another vehicle, or any vehicle (upon 
which is mounted a tank) without its 
own motive power, no part of the weight 
of which rests on the towing vehicles. 
but is drawn by a motor vehicle and is 
known as a full tank trailer, is 
proKbited. 

2. F.P. Dir. 6-78 section 24-1 
2 4 1 .  The use of a any vehicle (upon 

which is mounted a tank) without its 
own motive power. no part of the weight 
of which rests on the towing vehide. but 
is drawn by a motor vehicle and is 
known as full tank trailer, is prohibited 

3. F.P. Dir. 583. section 10.1 
10.1. Full type trailera excepting 

those not exceeding twelve (12) feet in 
length and not exceeding a cubical 
content of seventy-five (75) cubic feet by 
volume. shall be prohibited for the 
transportation or delivery of compressed 
gases in the City of New Yo&. These 
permitted fdl trailers 8haU have their 
volumetric capacities marked thereah 

Note: A full type trailer in any vehicle 
wilhout its own mofive power, no part of 
which rests on the towing vehicle but rtricb 
is drawn by a motor ve41de. 
D. Miscellaneous Equipment and 
Handing Regulations 

1. F.P. Dir. 7-74, section 3-1 
3-1. [Gasoline] may ba discharged 

by the gravity method only. 
2. F.P. Dir. 5-83, section 5.1.2 
5.1.2. Cylinders or containers shd 

be held securely in position by a 
suitable device or devices which prevent 
the cylinders or containers from m o w  
aboat the vehicle while in transit. 
Cylinders w amtoinera shall not be 
loaded in any position which rrould 
prevent the proper functioaing of tbe 
safety device8 (u d t  in Injury to rncb 
devices. All c y h b  (for gabor other 
than CCh) h a w  a threaded neck ria,g 
for attachment of a protective valva cap 

! gaugehead. 
53. Material other than apen h e a d  

I 

shall have a cap in place 
transportp tian and handling, 

prohibited at all times. 

transporting or delivering any oils or 
liquids requw a permit from the Fire 
Conmissloner is prohibited. 
E. Painting and Marking of Gasoline 
Trucks 

3. F.P. Dir. 6-76 section 25-1 
25-1. Smoking on a tank truck is 

4. F.P. Dir. 3-78, section 12 
12-1. Smoking on a truck while 

1. F.P. Dir. 7-74, recti0118 28-1, 20-2 
Za-1. The tank body ha l l  be painted 

red ' but the chassis. runniq gear, 
cab. bonnet or hood of the motor or the 
wheels may be painted any color 
suitable to the applicant Any new or 
repainted tank shall be painted red in 
accordance with ANSI-Zs.1-1978 
(Safety Color Code for Marlung Physical 
Hazards). 

28-2. The words "Gasoline-Danger" 
shall be displayed on both sides and 
rear of the Tank in letters of not less 
than ten (10) mches hgh by at  least one 
(I) inch stroke and on the front bumper 
in letters not less than four (4) inches 
high by at least onohalf (%) inch stroke. 
The lettering be in white. 

F. Truck Usen Requiring Speclal 
Permiasion 
I. F.P. Dir. 7-74, s a c )  
26-2 Pla"&)h liquids or mixtures 

shall be delivatad oaty (c) frola 

of another approved buck in emergency 
caused by an accident 01 defective tank 
truck. providing rucb tranafer is in the 
interest of public d a t y  and tha bander 
is made only to vehicles wth Fire 
Departnent permits or otharwiga 
authorized, and ruch transfer ir 
authorized by a repaentativt  of tho 
Fire Department 
2. F.P. Dir. &7& Section 28-3(d) 
26-3. A tadc truck shall be used to 

deliver (combustible liquids) only 
S * b  (d) from one tank truck into the 
cargo or fuel tank of another approved 
truck m an emergency caused by an 
acddmt or defective tank h&, 
provided that m h  "fer is in the 
intelrst of public sufetJ and the transfer 
is made only to *thiden mth vln 
Department ptrmits or otherrvfse 
authorized end ruch tranafer is 
authmized by a n q " t o t i v e  dthe 
Fire bepartmcnt. 

tu folIowr:(d)Thmtaz of product hwa 
tanka ofanrpproved platsorn track to 
the cargo or fd tank of an matba 
road MbidrahhJI be madeonly ia an 
e m e q w y c a u r s d b y  Mumientor 
defective e q u i m n t  pmvldiq such 

OEbC tank trucL into thecago arfud tank 

3. F.P. Dit. 3-7& 1-d) 
14-3. FJl8ttoIm bpcb ar laumed (mly 

transfer is in the interest of public rafety 
and the tmmfer ia made to vehicler with 
Fire Department pamitr or otherwise 
authorized. and rucb transfer is 
authorized by a representative of the 
Fire Department. 
G. Inspection and Permit System 

1. F.P. Div. 7-74. Sections 1-1,1-3.1~, 
1-5,143 

1-1. No penon. firm or corporation 
shall tranapott or deliver for sale, 
storage or use, within the city any 
flammable liquid or flammable mixture 

except in a tank truck or other 
vehicle for which a permit has been 
granted by the Fire Commissioner. 

1-3. Application for a permit shall be 
made on forms prescribed by the Fire 
Commiaeioner and shall contain such 
information as he shall require. 

1-4. Unless othenvise provided every 
permit for a tank truck and the renewal 
thereof, r h d  be for a period determined 
by the Fke Commiosioner but in no case 
to exceed one year. 
1-6. The peimit b revocable and not 

tranaferable to a new ownership a#l in 
thr cam of change of ownemhf$!he 
trucl, the new owner ahdl obtain h new 
permit. A fee fa each pennit shall be 
paid in accordance with the schedule in 
section 27-UlZY of tbe Adminiitrativo 
Code (of the City of New Yo&). 
1-8. Tho pexmit plate and tab shall 

remain the property of the Fire 
Dqmtmmt and dull be prominently 
displayed on the vehicle tn accordance 

(a) The metal permit plate fumished 
by the F h  Department at the time the 
F h  Department permit is issued shaD 
be securely and "picuously fastened 
to the exterior of the cab on the left aide 
or to the extreme tarrrerd left side of the 
tank or running board. No welding or 
drilling to the ienk shall be permitted. 

@) The yearly renewal tab, furnished 
by the Ffn Department, shall be affixed 
to the lower right ude of the Ffra 
Department metal permit plate in 
accordance with the instructions on the 
back of the renewal tab. 

(c) The Fire Department metal permit 
plate &all be retamed to the Fire 
Department when tnnk track ie no 
longer to be w d  for the transportation 
of garolins or tlnmmPbIe mixturw, etc. 
i n k  Yorkcity andrenewal 
application b not be@ made. 
L F.P. Dir. G76, sectioo 1-1,1-3,1-& 

141-6 
1-L No perma b a r  corporation 

* e *  

W i t b  ttm lououlng: 

S U  humportor deliver fa nab% 

("lbutibb liquid) w 
or use. within the City, any 

combustible mixture except in a 
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tank truck for which a permit has been 
granted by the Fire Commissioner. 
1-3. Application for a permit shall be 

nade on forms prescribed by said Fire 
Commissioner and shall contain such 
information as he shall require. 

permit for a tank truck and renewal 
thereof. shall be for a period to be 
determined by the Fire Commissioner. 
but in no case to exceed one year. 

1-5. The permit is revocable and not 
transferable to a new ownership and in 
the case of a change of ownership of the 
truck. the new owner shall obtain a cew 
permit. A fee for each permit shall be 
paid in accordance with the schedule in 
Section 27-4027 of the Administrative 
Code (of the City of New York). 
1-6. The permit plate and tab shall 

remain the property of the Fire 
Department and shall be prominently 
displayed on the vehicle in accordance 
with the followin 

[a) The metal p t t e  furnished by the 
Fire Department at the time the Fire 
Department permit is issued shall be 
securely and conspicuously fastened on 
the rear of the tank truck in the upper 
one-third of the tank or bucket box but 
-not within 12 inches of the license plate. 
No welding or drilhg to the tank shall 
be permitted. 

(b) The yearly renewal tab. furnished 
by the Fire Department, shall be affuced 

the lower right ride of the Fire 
Jepartment metal permit plate in 
accordance with the instructions on the 
back of the renewal tab. 

IC) The Fire Department metal permit 
plate shall be returned to the Fire 
Department when the tank truck is no 
longer to be used for the transportation 
of combustible mixtures, Fuel oil. etc. in 
New York City. 

3. F.P. Dir. 5 4 3 ,  sections 1.1, 1.3.1.4, 
1.5. 1.8. 9. 
1-1. No person, firm or corporation 

shall transport or deliver for sale, use or 
storage within the city any [compressed] 
gases . . . or [flammable or combustible 
gases or gas which will form an 
explosive mixture upon concentration in 
air or which will ignite in air] without a 
permit from the Fin Commissioner. 
1.3. Application for a permit rhall be 

made on forms prescribed by the Fire 
Commissioner and shall contain such 
information aa shall be required. 

1.4. Unless otherwise provided every 
permit and the renewal thereof rhaU be 
for a ped& to be determined by the Fi 
Commissioner but In no case to exceed 
(1) one ear. 
1.5. de permit ir revocable and not 

transferable to a new ownership and in 
the caw of a change of ownership of the 

ck, the new owner ohall obtain a new 
.at. 

14. Unless otherwise provided every 

1.6. The metal plate furnished by the 
Fire Department when the permit is 
issued must be securely fastened at the 
exterior of the cab on the left side of the 
truck and displayed during the life of the 
permit. On a semi-trailer transporting 
cylinders and portable tanks, the metal 
p!ate shall be affixed to the left side of 
the semi-trailer. On a catgo tank semi- 
trailer (tank permanently attached) the 
metal plate shall be affixed to a tank 
head (near the U.S. Department of 
Transportation markings). 

shall be charged for each permit in 
accordance with the provisions of 
section C-19.24.0 of the Administrative 
Code (of the city of New York). 
II. Orders Bearing on the Application 

position that there are no existing court 
orders or rulings issued under I 107.209 
having a direct bearing on thia 
application. Two opinions should be 
mentioned, however, for their indirect 
bearing. 

The United Stater District Court far 
the Eastem District of New Yo& in a 
case captioned National h in t  & 
Coatings Asa'n. et 01, v. City of New 
York et 01.. Index No. 81 Civ rsWlnu<), 
issued an order on October 17.1- 
denying summary judgment to plahtiffr, 
on the ground that the Federal DOT 
regdationr promulgated pursuant to the 
former Hazardow Materiala 
Transportation Act ("MA') did not 
preempt the City'r four Fire Prevention 
Directives at  iame here merely for their 
lack of UnitormIty with the federal 
regdationa, Similariy, the OHMI' illsued 
an opinion which waa affirmed on 
appeal to the RSPA, In Docket IRA4A 
holding that the Cfty'a MrectIver wen, 
for the moat  art inconsirtent with the 

Section 9. Permit fees. An annual fee 

The Fire Department takes the 

federal regul'etio~ under the former 
HMTA. 

However, since the M A  has now 
been ruperaeded by the new HMTusk 
thoae ~ p i n i ~ ~  ara lagely helevant. In 
any caw. rince the Fire Department ir 
acknowledging preemption, as to the 
p 0 r t i 0 ~  of ita ngulationr for which it ia 
reeking a waiver, tho- 0 p i n i 0 ~  am 
redundant. "ha o idon in DoJrst IRA- 

based on Meren t  ,tandatb than M 
applicable to thb ptoaadiog for 
Waiver of Reemption; that ir DO 
evidence war conaidered on the dative 
safety of thr two aeta of rsgulatiom or 
on their impact on commerce. 

Copier of botb O P ~ ~ O M  am annexed 
hento QI appendix A (court d e r )  and 
appendix B @oT opinion). 

4OA is alro inapp E cable becaw it ia 

IIL hv is ions  With Which the 
Directives Are Inconsistent 

In general, all of the provisions for 
which a Waiver of Preemption is sought 
are preempted by virtue of not being 
"substantively the same" as regulations 
on the topics in HMTUSA section 
los(a](4)(B) (the "covered subjects"). 

Specifically. the provisions for which 
a Waiver is sought most nearly 
correspond in content with the 
regulations listed in the table below, or 
deal with topics that are within the 
"covered subjects" list but on which no 
federal regulations have been 
promulgated. 

F.P. Lk. 

kcapU#ym 
7-74. H 4-1.444-3. 
b76. )) 4 1 .  4-2 ......... 
5-63. H to-1, 10-2 ..... 

B . T U U I V  
7-74.8 5-1 (r*J 

-Ihidvm* 
brM.r). 

8-76.5 4-2 (M(lr) ..- 
j 5-1 (W aJvl .... I 

c.Qvrrrrd 
combinrtbnr 
7-74. I 2s-2 (no mc 

D. E- 
7-74.13-1 (gmity 

m. 
(Hl ap) ................ 

mcldng). 

rolring). 

676.  i s 1  (no 

3-70. f 12-1 ( n ~  

E=@- 

7-74. # 261.  28-2 ...... 
F.T&urCrin - 

7-74, # sac) ..-......- 
6-ld. 1 163(d) ............ 
3-76. 8 1 c3(Q ._......... 

0)ngCbbnndP.f- 
7-74. 1 1 ............e. I..... 

6nh # 1 ._.....-. I .,...... 
5-63. j 1 ....-...........- "_ 

49 CFR 

Nono. 
Nom 
173.31s. 

1MO.34&1(d)(3). 
171.345-2, 176.3453; 
170.3462 170.345- 
1 (d- 

Nar 
173.llqb) .Lynpu 

Eanburtbk& 

178-14 no p&d - 

Iv. T h  Cityll R&atiom Meet the 
stan&Z&for waiw 

Under wction liz(d) of the HMTUSA 
49 W3.C lsli[ci). a watver of 
preemption m y  k granted to local 
re&tion upon a dstarminrtion that it 
"(I) .florQ an a q d  or greater level of 

i 



protection to the pub\ic than is afforded 
by the requirements of &is ti& or 
regulations issued under this title, and 
(2) does not unreasonably b u r h  
commerce." Those standards are 
reiterated in the regulations governing 
applications for a waiver of preemption 
in 49 CFR 107.215@) (6) and (7). The 
regulations also request a statement on 
what steps the locality is taking to 
administer and enforce effectively its 
regulations. 0 107.215(b)(a). presumably 
to assist the Associate Administrator in 
considering the factors listed in 49 CFR 
107.221@): 
(I) The extent to which increased costs and 

impairment of efficiency result from the ' 
requirement (2) Whether the 
requirement has a rational basis. (3) Whether 
the requirement achieves its stated 
purpose. (4) Whether there is need for 
uniformity with regard to the subject 
coocemed and if so. whether the 
requirement competes or conflicts with hose 
of other Stater and political subdivisions. 

?he New York City Fire Department 
contends that the regulations that it ir 
submitting for waiver meet all the 
standards listed above. They will each 
be d iscwed below. 
A: An Equal or Greater Level of 
Pmtection to the Public 

1. Capacity Limits. The fvst 
regulations for which waiver is sought 
put limits on the capacity of tank truckr 
that may transport flammable and 
combustible liquida-gamline and fuel 
oil. for the most part-for pickup or 
delivery in New York City. F.P. Dirs. 7- 
74 sections 4-1. 4-2, 4-3; 6-70 sections 
4-1.4-2 

limitation is obvious: to limit the &e of 
any damage that could result f" an 
accident in which the hazardous product 
is released from the t a d  The less fuel 
is available to feed a fire. the more 
easily and faster it can be extinguished. 

The DOT regulations do not contain 
any size limits on cargo tanks for 
transporting either flammable and 
combustible liquids or compreaaed and 
flammable gases. The only limita are set 
by total truck weight which cannot 
exceed federal and local highway and 
bridge weight limits. By using aluminum 
tanks and spreading the weight over 
tractor-trailer rigs. tank trucks build to 
federal MC-308 or MC-WI[L 
specifications are able to carry aoM 
1 1 . ~  gallons of flammable liquids- 
two to three times as much as is 
permitted under New Yo& city's 
regulations. 

the total capacity of tank tmckn 
lammables (4,m gahns )  and 
combustibler (4400 or 85a) gal lo^ 

The first safety basis for this 

F.P. r ~ .  7-74 and 8-78 put ~imitr 00 

W- 
L' 

. .  
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depending on the grade of fuel od). They 
a h  r e q h  that cargo tanks be divided 
into compartments of specified sum. 
This M e r  limits the amount of product 
that can spill in an accident. If a troclr 
were to lose product from one 
compartment through a puncture or a 
defective cover or valve. the other 
compartments could contain the rest of 
the product rather than rehaoing it  to 
feed a lager fire. DOT regdatiorre 
permit. but do not require, 
compartment& 

limib is that the greater amount of fuel 
available tofeed a fire, the hotter the 
Are. as it continues to burn at full 
strength. A hotter, longer fire exposes 
the metal of the cargo tank to greater 
stress. weakening its tensile strength 
end increaetng its potential for rupture 
and explosion. [See discussion in Point 
W.A.2, below.) 

Similarly. F.P. Dir. &63 sections 1O.z 
10.5 prohibit transportation of certain 
very hazardous compreaaed or 
flammabkgwes in tank truck 
quantities. W b  them gsser are used 
by intiusby In New York City, b y  am 
available in pcirtabla cytindara whicb 
must meet federal DOT standards 
Again, if an accident occurred toa truck 
carrying individual cylipderr of them 
very toxic or W b l e  games the amount 

releaned b e  few damaged cyhdera 
would be m d ~  a m a k  and the multiq 
damage much leu than if tba @see were 
transported in oy huge quantity in a 
h r l l - s i z O ~ t a I l k t N d L  

A second type of safety conaideration 
is related to tbe type of construetion and 
conEiguration of h q e r  tank tmh lager 
tankers tend to have a center of 
gravity than smaller ones this, coupled 
with the lack of any compartments or 
baffles, leads to a higher risk of 
rolloven (see exhibit 15). ar well as 
larger splllr if an accident doea happen. 
Also. because of weight llmita l m r  
tanks tend (0 be constructed of 
aluminum rather than S t d :  akrminum 
melts much more quickly than s t d  if I 
fire o c " .  thus ri~king relee~a of aU the 
hazardom liquid at m. (See 
discusdm In d o n  W.Aa below.) 
Finally, h q e r  trnkcn am corloolenfy 
conf igwedas~dorc tra i l era~ i -  
traibr rrM& can jackhifa (See 
aectiori IvAa hh.) All € h e  
construction d cuaBgsuatht 
charadersbcl * dlalyptrvduinaraw 
tberiekd.cddont.hupwnWthe 
large PllOWrt of product curkd 
increaser tb. rik that any aadduu will 
turn Into e Cnbutropha 

rhqmmlcnt', kmib oa tho a"A of 

A further safety consideration in these 

of the benrdoru gan that could be 

For eII then reuonr th. 

h d o v r  bpi& .nd guea that c a ~  b. 

carried promde a greater level of 
protection to the pubiic than do the 
federal regulations. which contain m 
limita at alL 
The extraordinary need for capacity 

limits in New York City is illustrated by 
e comparison of hvo recent accident6 
invoiv i~~~ g a r o h  tankers, one in New 
Yo& City on Hay 20, lesl and the other 
in Carmichaei California on February 
13 .1m.  The National Transportation 
Safety Board her i m e d  preliminary 
inepection reports on each of these 
eccidenta See. Exhibits 9 and 10. The 
NTSB found that the Cahfornia accident 
involved a spill and fire consuming 
some 6,400  gall^^ of gasoline in a 
reaidential area, cawing the total low of 
the tank truck. its entire cargo, and two 
parked cars, and the partial destruction 
of four homer Some 105 firelighten took 
thra and a half h o w  to quench the 
flamer. The New York CIty accident 

1 ~ g d I o n s o f g a s o h e . m a  
cappmercial nai&b&ood in the Bronx 
causing du tow la" of the huck. the 
car uifkwhich it adhded  ten parked 
vehiclea d row of a dozen rtora 
that, luckily, wan unoccupied when the 
accident occuned at midnight. 
Accordiry to th. New Yo& Times 
(Exhibits). u)ms zL5 lirefightem took 
three hours to put out that fire. The buck 
involved in the New Y d  City accident 
wao a Coo0 g d o a  vehicle with five 
cotnpprtmen& tbree of tbe five leaked 
gasoline from dekdive hat& coven. 
but the other twocp~tpined their 
product so that d y  1,.50&1,flaI gallons 
a d y e e c a p e d  to feed the fm. lf the 
truck iavdved in the cannichaal 
accident had crarbed in ths Bronx 
locatios And bod r e l d  &.400gallonr 
instead d the 1,800 that we- involved 
in tba Bronx 618, damage could be 
expected ta be coaurrenourately greater. 
Even with tbe amaller amount of 
gaeoliae lor4 dpmrgb was far more 
extaarive in tbe Bronx than in 
CprmiCboeL due to tbe netghborhood 
conditiane in New York City. 

Aa shown in the Affidavit of 
Lawrence Lemon W i t  e), every 
trvcldng tout. that goer through New 

strsetr.odaw"?swharsgeeoliae 
rwoeread othrprdirsb atorego 
taelu are lOc0t.d (roe -bit 14)- 
p" betwmn ZWXO to 54009 people 
witkin abdfmib an each ride of the 
road. Suburban locatiw d lesa 
donsely-pspukredcitier elrowbere in 

involved 8 epiu and fire c!Jm"q only 

YO& aty--eOt b lnenw tha S i d s  

ths ceunhcydoM( preaeDt thkdegwof 
dearity=rptrtlr- 

&ad BI &wpby thmiqn bout tbe 
a*hd@hp-m W b U  14. 
M o m  b r U  p u h o  k delivered 
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are scattered throughout the City, not 
just on perimeter roads or a few main 
highway6 as in many other urban 
!ocations. Gasoline deliveries in New 
York City are made not only to service 
stations for resale, but also to fire 
stations, rental car agencies, garages 
and parking lots, utilities, City agencies 
[Snitation garages, Parks Department 
facilities, etc.). trucking companies, taxi 
and car service facilities, and other 
commercial establishments. In 
Manhattan alone, there are more than 
300 locations licensed to receive 
deliveries of gasoline and diesel fuel; in 
the other four boroughs, there are some 
3.100 additional locations. These are 
found in or next to residences (many in 
high-rise heavily populated buildings), 
other commercial establishments, and 
also schools, hospitals, and nursing 
facilities where especially vulnerable 
people are housed. Exhibit 14 shows the 
proximity of gasoline delivery locations 
to schools in Manhattan; it also shows 
the pervasiveness of these sites in this 
most densely-popdated borough. 

Since oil heat is the commonest form 
of heatingfor both air and water heat in 
New York City, fuel oil deliveries are 
even more pervasive, to virtually every 
residence and most commercial 
buildings in the City. Some 89.170 
permits were issued this year to receive 
ieliveries of fuel oil for heating or 
industrial uses, and that number does 
not include one- and two-family homes, 
which do not need to get permits for 
their fuel oil tanks. Exhibit 14. 

Beyond its extreme density of 
population, in closest proximity to the 
locations where trucks carrying gasoline 
and fuel oil necessarily travel, New 
York City is unique in having an 
underpound network of tunnels for 
various purposes, into which spilled 
sasoline can flow m an accident, thus 
creating hazards to even larger 
geographic areas. Not only sewers, 
water and electrical and phone lines, 
but also subways run under New York 
City's streets. In the May 1991 accident 
in the Bronx. the drinking water system 
was contaminated by the foam that was 
necessary to contain the fire h m  a spill 
of only 1,800 gallons of gasoline. See, 
Exhibit 9. In the April 1991 accident at 
the entrance to the Whitestone Bridge, 
gasoline leaked into the sewer system 
and spyad an underground fire far from 
the accident site itself. See, Affidavit of 
Feehan, Exhibit 20. 

For all these reasons, New Yo& City 
requires especially stringent rules to 
limit the potentially catastrophic impact 
nf any accident that might occur to a 

soline or fuel oil truck or tank truck of 
extremely hazardour gar. To date, the 

City's truck specifications (and a 
generous measure of good luck) appear 
to have been effective in protecting the 
residents from any truly catastrophic 
accident. Any accident in New York 
City tends to tie up traffic, 
inconveniencing thousands of travelers. 
But the May 19Ql accident and fire 
(which occurred at midnight, thus 
limiting the number of fatalities to those 
in the two vehicles involved. rather than 
threatening the hundreds of persons 
who would have been in the stores 
during business hours) and a Brooklyn 
spill and fire in 1989 were so far the only 
accidents that have resulted in 
significant property damage at any time 
since these truck regulations were 
established. If those accidents had 
invoived MC-30B gasoline trucks, with 
two to five times as much fuel spilled, 
the results could have been catastrophic 
indeed. 

t.hickness, shape, baff'es. A second set 
of New York regulations with B clear 
safety basis are those requiring tanks for 
n a m a b l e  and combustible liquids to be 
made of steel, not aluminum ar is 
permitted under the federal DOT 
regulatiom. Further, the thickness of the 
steel required for City trucks Is greater 
than that required by DOT. Thirdly. the 
City requires an elliptical tank design 
that keeps the center of gravity lower 
than the circular design permitted by 
DOT. plus requiring baffles in large 
compartments to minimize sloshing that 
creates instability. F.P. Dim. 7-74 section 
5-1; G70 section8 4.2. 5.1, 5.2. 

The Department'r requirement of all- 
steel tanks, rather than the aluminum 
alloys permitted by the federal 
regulations, is based on the safety 
considerations that steel does not melt 
at as low a temperature as do the alloys, 
and that steel has a greater teneile 
strength than ahminun  

Accordiag to the Tenth Edition of the 
Metalr Handbook, published by the 
American Society for Metals. Vol. 2. 
pager go-101, the eluminum alloys 
specified by lg CFR 178.345-2(a)(2) for 
cargo tanks carrying flammable or 
combustible IiquiL all have a melting 
point of up to or lese than luw) degrees 
Fahrenheit (Pure aluminum melt6 at 
1200 degreer F.) Steel typically melb at 
no less than 2800 degreer. P. 

The higher m e l w  point of steel is 
critical In an accident rerdting in a fire. 
A fire fed by petroleum based fuel can 
reach 2,000 degrees F. In a matter of 
minutes. If a caqo tank carrying 
gasoline o v e r h "  and spills fuet which 
ignites, an alumimrm tank will be@ to 
meIt in a very rhort time. A New Yo* 

2. Construction factors: steel, 

City steel tank will not melt, even in a 
severe fire. 

Two recent accidents illustrate this 
fact of physics: the February 1991 
accident in Carmichael. California 
involving an aluminum gasoline tanker, 
and the May 1991 accident in the Bronx. 
New York, involving a steel gasoline 
tanker. In both cases, the truck 
overturned, gasoline flowed out from an 
opening in the tank top, the gasoline 
ignited and a severe fire followed. 
According to the preliminary 
iavestigation reports by the National 
Transportation Safety Board, the 
aluminum tanker completely melted 
thus permitting its entire contents (some 
8,800 gallons] to be consumed. Exhibit 
10. The steel tanker did not melt: Only 
1.800 gallons escaped of the 3.800 
gallons it was carrying. Exhibit 9. 

a lower tensile strength than steel. and 
the tensile strength of aluminum alloys 
is reduced when it ir heated by a far 
higher percentage than the tensile 
strength of rteel is reduced by heat.2 

An with the melting points of 
aluminum versua steel. the tensile 
strengths of these metals especially when 
heated in a fire following an accident, is 
critical. An aluminum tank could be 
subject to puncture or rupture. releasing 
its product in drcumstances under 
which a steel tank would not break 
open. 

Again, actual accident experience 
beam out this fact of physics. In no 
accident involving New York City steel 
tank trucks has the tank ever been 
punctured or ruptured, whether by an 
overturn or a collision with another car 
on with a stationary object (pole. bridge 
support etc.]. Eut in an accident 
involving a M W 0 8  tank truck on 
December 7,1966, in Wayne, New 
Jersey, which overturned on a m e .  the 
tank ruptured when the truck skidded 
along the m a d  sparks ignited the 
gasoline and the entire vehicle with all 
its $OOO gdons  waa consumed in the 
fire. And of course. the Carmichael 
accident described earlier involved a 
possible puncture and (I deAnite 
meltdown of the aluminum tank thereby 
releasing all of its 8,- gallons of 
gasoline. 

The Fire Department recognizes that 
the DOT regulationa attempt to 
compensate for the lower tensile 

Second, aluminum and ita alloys have 

'AlumipuBl Alloy Yx2(fnu of &we permrttad 
undw DM reylstiau) h r  a t m i l c  rtmngthof 
zsdoo pound8 par quam incb r.pIi''k art ir 
reduead 0 umpl wbnbcld to m)de!&" F. 
Sdhv rbadh-af7111)pL rhicb ir 
reduced Io pd r t y b d q m a  P. sa. 0. w. 
E s U H X  4,- lundsmentds (2d 
Edn). pp. 12-32 R& ~ M e t r h  Hrndbodt op. di 

i 
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strength of alumimm by the formula 
used to determine the t h i h e s r  of the 
metal shell of the tank. However, even 
this formula does not take into eccount 
the effect of loss of tensile strength in a 
heated condition caused by a fire, The 
formula requires only that "temperature 
gradients resulting from lading and 
ambient temperature extremes" be 
considered 49 CFR 178.345-3(a)(1). No 
account is taken of the temperatures 
that can be expected in a fire situation. 
Therefore, tanks built to this formula are 
likely to have thinner shells than those 
built to the City Fire Department 
specifications. DOT regulations in 
0 178.3462, Tables I and LI. for 
specification 406 tanks to carry 
flammable and combustible liquids, 
permit a steel tank shell and heads to be 
as thin as .10 to .12 inches. The City'r 
regulations for steel tanks carrying 
flammables requires a thickness of at 
least %a inch (.1875), and for steel tanks 
carrying combustibles, 10 gauge US. 
Standard. which is .1379 inch thick. 

Also, the DOT formula for thickneb is 
derived from the ASME pressure vessel 
requirements which are basically 
i-ntended for vessels in normal use 
conditions, not those subjected to the 
stress of an accident in which the tank 
collides with another vehicle or a bridge 
abutment or some other object that 
could puncture the tank. The City'r 
thickness requirements provide an extra 
edge of safety, intended to protect 
against such extreme conditione-the 
v e y  times that protection is moat 
needed. 

The City's construction requirement 
includes a provision for an elliptical 
shape tank, rather than a fd circle 
which is permitted by DOT regulations. 
The City bases its d e  on the need to 
keep the center of gravity of a cargo 
tank as low as possible, to prevent 
overbalancing on turns or with partially- 
empty, sloshing loads, that can cause 
rollovers. 

Finally. the Department require# 
slosh-control baffles in cargo tanks and 
compartments over a certain size. The 
instability of sloshing cago  contribute8 
to roll-over accidents. The federal 
regula tions permit. but do not q u h .  
compartments and baffles. Tbh 
Department'r rules provide the greater 
degree of protection on this poht 

3. Type of chussis: limits on hiIera. 
The City's requirements, in F.P. Mn. 7- 
74, section 29-2: tb78, section 24-1: 5-63, 
section 10.1. that flammable Iiquidr be 
Zarried only in "straight" trucks. rather 
than tractor-trailerr or semi-bailem and 
that combustible Liquida and 
--mpressed or flammable galea may not 

carried in full trailen, ia directly 
uased on the different d e t y  record6 of 

these types of truck combinations.3 The 
DOT permits any combination that will 
meet weight limits; in practice, semi- 
trailen are the rule for liquids, and 
hazardous gases may be carried in Full 
trailer-trucks. 

Chassis design is basic to stability of 
the transport vehicle. Semi-trailer and 
tractor-trailer combinations have a 
tendency to jackknife, which, of course, 
a straight chassis truck cannot do. A 
study of truck accidents in New Yo& 
City. July 1,1987 through June 30.1!l90. 
showed that fuIly2595 were of the 
jackknife type: clearly jackknifing is a 
significant risk for truck transportation. 
See. chart. "NYC Truck Accidents by 
Type". in Exhibit 13. 

Further, the mll-over potential for 
DOT-specification semi-trailer tank 
trucks transporting flammable liquids is 
significantly higher than that for New 
York City-specification gasoline trucks. 
According to a 1984 analysis by Prof. 
Robert D. Ervin of the University of 
Michigan's Transportation Research 
Institute, the MC-306~ (in use currently 
and still permitted to be manufactured 
through A u p t  31.1993). had a rollover 
threshold level of 0.32 to 0.35 Gi. 
wherear the New York City gasoline 
trucks. with their lower center of 
gravity, required 0.42 to 0.47 Gs before 
they rolled over. See, Jhhibit 15. pp. 7-8. 

In New York City. even the limit 
access highways were largely 
constructed prior to development of 
federal standards for such aspects as 
the turning radius of exit ramp curves, or 
the width of lanes and shoulders and 
often do not meet those standards. See 
Exhibit 6, Lennon Affidavit. Thua, 
driw conditions are more difficult 
than elsewhere in the nation, and an 
extra degree of vehicle control is 
necessary to attain the rame level of 
safety. Driven accustomed to traveling 
safely at 4 certain average speed in 
other cities may low control on a 
tighter-than-expected curve in New 
Yorlr; at that point. the rollover 
threshold of the vehicle becomes 
critical. Even if it does ngt roll over, a 
combination tractor-trailer rig can 
jackknife and lead to a coltision that 
could damage the hazardous material 
container as well a r  provide an ipi tion 
source for he. 

It may be argued that larger trucks 
will have fewer accidents than small 
ones, because they have to make fewer 
trips to deliver the same amount of 
product. I€ size were the only factor, that 

AIM. th. pmhibition M M b r d m  ia intended 
to prevent a trucker from uncouplmg I trailer 
(which can rtand alonerand leawry it  with 4 
hszardoua urga ovamight or othcrwir unattended 
in th. City. 

argument might have som2 weight. But 
at the sizes of tank trucks that are now 
being used to transport flammable 
liquids such as gasoline (8.oCo-ii,aw, 
gallons), other facton come into play. 
First, the weight limits mean that the 
tanks must be made of lighter-weight, 
thinner aluminu.cn than the New York 
City trucks: second, the size dictates 
that the tanks be mounted on semi- 
trailers. These two additional factors tip 
the risk analysis significantly in favor of 
the smaller, steel, straight trucks. 

In 1987, the City commissioned a 
study f" the Arthur D. Little 
consulting firm in Boston, to compare 
the City's regulations on cargo tank 
capacity and construction with the 
federal DOT regulations on the same 
subjects. The study ("the ADL Study") 
Exhibit 5. balanced the factors that go 
into a computation of risk including. the 
risk that an accident would happen in a 
certain number of miles driven: the 
relative miles driven by la er or smaller 
truckr to make deliveries o r the amount 
of product used in New York City the 
risk that M accident would result in a 
spill of some or all of the product; the 
risk that a fire or explosion would result 
from a spill. The ADL Study's conclusion 
was that accident risk [both frequency 
and size) would increase by a h o s  t 60% 
if larger tractor-trailer rigs. with tanks 
made of aluminum rather than steel. 
were wed in New York City instead of 
the smaller steel tank tnrcka required by 
City regulations. If the larger aluminum 
semi-trailer t a r h  also lacked 
compartments or befiles. the risk would 
go up by 85%. See, ADL Study, Exhibit 5. 
pp. 5-30 (lager aluminum trucks]; S-38 
(larger aluminum trucke without 
compartments or baffler); Tables 5.17 at 
p. 5 4  for summary of €acton. 

4. Other equipment und handling 
d e s -  gmvity dischcugs; cylinder 
restmints: no smoking. The Fire 
Department'r regdatiow a1 presently 
written require all tank trudo delivering 
flammable liquids to d o a d  their 
product solely by the Cavity discharge 
method, rather than uniq MY kind of 
pump. F.P. Dir. 7-74, rections 3-1. Upon 
review. the Department ha determined 
to revbe this m a t i o n  slightly. It 
recognhdtbat certoInpaht 

viseour and therefom very hard to 
unloed solely by gravity discbarge; the 
Fin Department dro recognized that the 
volume of tlammable liqdcta uaed in 
paint manufactum h New York Clty is 
slight compared to tb. volume of other . 
type# of BamnabbLquida principally 
gemline. to which lhtr rseul.tt~a ts 
intended to apply. " ~ O T O  \he 
Department h, revid  ita enforcemant 

componsntr. forfnrtancsarehishly 

http://aluminu.cn


p d i c y  and wil l  be mvirky the text of 
the regulation itaelf, ao that it will 
henceforth apply only to d & v W  ol 

The aafety basia far t&b quiremea 
is that, under other Fm B q " e n t  
regulations. storage tanks uith permitr 
to receive gasoline must be hpied 
beIow ground level: therefare gravity 
dischage is easily feasible and d r o  
discharge by pwnp in dangerous 
because i t  could over-preasure or over- 
fill the storage tank and causa the 
gasoline to spill. Also, if a bas mptures 
during delivery, disch e by meam of a 
pressure-pump will res Yt in more 
gasoline being ipilled than W d  occur 
if the gasoline is merely flowing by 
gravity. 

For trucka carrgins c y h d e n  of 
compressed or f la"bIe  &ar, F.P. Mr. 
W. rection 5.12 ngaires that the 
cylinders not be transported h posfdons 
that would interfere with thc pmper 
functrohg of the rafety-ntease valvea. 
I)lene * a h a  am designed to release the 
gas in vapor form, if"gmcy rmdq 

liquid [di& rinis] d e r  than papor 
(wMcbrisestothetap)irnexttoths 
vent valve. Ha re)ease ofnQrmsbla and 
oxidizing gam uccum in liquid h m  i t  
would be extremely d a q e "  Far tiria 
reaaoa the Fim Departwnt in- 
thio -ation as pmhibiting 

horizwtd p o s h u  the DM rqdatfono 

such a pmitim. The Rre Dep&"t'r 
rule fr dearly d e r .  

cyiindsn for "e typer d ocmpnmd 
and flea"& g e w  pFavids fer ufbty 
reetraintc0Uamer"caps" dmtcaa be 
screwed OR rhe m d a t h o  in I77m 
do nut mquh tbat then eqmh present 
or secund dwbg traarporlrtian d (bsse 
cylinderr The F k  Depprtmenys 
r&atkmexpl#rlypvideabrtbfr 
additional h1 af protection. 

carrytng flammab a caenbprtW 
liquid8 or flmnmde g a m  PPsh.. e 
78 rectian 25; 3-76 s e d h  WL lh 
DOTWti"& 
apparently d Y  aatr P- 
t a n k h r i c k r c a m y i q l - ~  

. 

i8 
E ~ h c a r r i e d - * ,  

bansportdioa d g 8 8  c)rbldeT6 h 8 

in QB m 177JMtqattl) exptedy permit 

Slerilariy,.-m--tiaa 

The €7- b q " e a t  
forbid 8W)dns by - 
and gases but not to thow 

tibl.b4#b Q to em 
g a m  How". t. Dodnt M Br 
RSPArakdth8td3E- - tmk- 
W D C W 4 d t k g i l - b h b - 2 6  
d F.P.Rk. e71), l" .a *bt.p1 
with f a  re&ttiaarTbarscrs,if 
the MXaorr"h ib- 
~ ~ . r ~ ~ ~ C r l l  

S a " f k M a O r  
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B. No Unreasonable Burden of 
Commerce 

In codifyuq the second test for 
whether a local regulation may receive a 
Waiver of Preemption under the 
Hbf"UsA, Congress used the same 
hg"w as is found in Supreme Court 
cases discussing the Commerce Clause: 
that the regulation not impose an 
"unreasonable burden on commerce." 
HMTUSA section 112,49 U.S.C. 
lWl(a)(Z). Therefore it may be 
presumed that the same standards apply 
to this test as  the Court uses in 
Commerce Clause cases. 

That standard as  explained in. e.g.. 
Minnesota v. Clover Leaf Creamery Co., 
449 U.S. 456,4n (19811, has two facets. 
First. the local rule may not be intended 
for economic protection of the locality's 
businesses at the expense of out-of-state 
businesses: second. any "incidental" 
burdens on interstate commerce that are 
imposed by "evenhanded" regulations 
must be shown to be not "clearly 
excessive" in light of the local interests 
served by the local rule. Id. See uiso, 
-on COT. v. Governor of Maryiand, 
437 U.S. 117 (19781: Pike v. Bruce Church 
Inc., 397 U.S. 137,142 (1970). 

Both prongs of this test are satisfied 
by those portions of the City'r Fire 
Prevention Directives a t  issue here. 
1. No Protectionist Discrimination. 

First, the underlying intent of these 
regulations is to promote local rafety. 
not local economic interesta. Thur any 
economic burden that results is not 
intentional economic protectionism but 
"incidental" to the aim of safety. 

"evenhandedly" to apply to any trucks 
delivering or picking up hazardour 
liquids or gaser within New Yo& City. 
regardless of where the trucks were 
manufactured or where their ownen 
have their legal residence. These del 
are not intended to keep out non-New 
York City fruckr. but to ill)auro thpt all 
trucks. whatever their origin, are safe to 
deliver hazardoua matenah in the 
special condition8 of New Yo& City. 
See. Exhibit 18, list of New YO& City 
permitted gasoline truck* rhowing 
owners and mailing ad- which 
shows that of the 308 truclrr that now 
have Fire Department permitr to amy 
flammable liquids. 105 a r ~  o w e d  b 

New York Citv; 75 are owned by eight 
different national gasoline companiar; 
and the rest are owned by aome 50 other 
compenier, public utilities and City 
agenciea. 

Further, in their impact these 
regulationr do not diacrimi~ts in favor 
of local lafdenta To the mntrary, if 
they impom any economic burden. it & 

Also, the d e s  an written 

one of 19 companier from outrida o r 

on the local economy. AIIY economic 
burden that may be created by the need 
for truck companies to spend more to 
comply with the City's rules is directly 
imposed on customers within New York 
City, by a pass-along of coats into the 
ultimate price paid by the New York 
City consumer. New York City is not 
asking the rest of the nation to pay for 
the City'r special safety needs: its 
residents pay for these needs 
themselves. 
This economic fact is demonstrated 

by the prices charged to wholesalers 
and then to retail customers for gasoline 
and fuel oil in various other parts of 
New York State, compared to the prices 
charged in New York City. See, Tables 
in Exhibit 19. Clearly, any increased 
costs attributable to special New York 
City conditiontilncluding any special 
trucking cos tbe re  passed on to and 
ultimately burden New York City 
residents and businemes, not persons 
and companies outside the City. 

2. Only S i id t  Economic Burden. 
Second. any impact on commerce from 
increased costa to the petroleum and 
chemical induetrier nationwide due to 
the City'$ regulations and transportation 
of thore products ir too small to be 
significant The standard for measuring 
impact on commerce is that of impact on 
the whole market. not on any one firm or 
sub-contractor within the affected 
industry. Bxxon v. Gwemor of 
Maryiand 8upm 

Thus, the relevant inquiry is what 
impact the City'r regulatiom have on 
the cost of produ 
flammable and com "g uatible liquidr and 
gaser (petroleum mducta and certain 
chemicals). me a&pping cost associated 
with there indwtrier ir only one 
component of the mota of these 
industrim ar whole, and in thio case. 
any increase due to New York City 
shipping d e s  & minimal. 

Them in little point in discuss 
separately the economic impact o each 
one of the PLrS Ikpartment'r regulations 
for which it ir seeking a Waiver of 
Preemption, since only one of the- 
tank size capacity-har more than the 
slightest impact oa any costs. 

The ADL Study computed the costa of 
these indwtrier' ahipp- component 
(equipment, drheru operaW expense#, 
in~urance and licensing), both for the 
rmaller truclt. under the Ci s 

not meetitq City rtandards. The ADL 
Study'r fisurer, diacweed in ita chapter 
4 end summarized in Table 47, show 

aluminum tanka rather than 
steel, that ur% in e same aize the City requlrea 
would actualiy increase the a t  to the 
truck owner, sin- aluminum is more 
expensive. Etut when larger aluminum 

and selling 

7 

regulationr and dm for the Y aqer  truth 

tanks are permitted. so that fewer trucks 
ace required to deliver the volume of 
product used in New York City, the total 
cost goes down. Similarly, with 
regulations requiring compartments or 
baffles rather than none, it is only when 
larger tanks ace assumed that the cost of 
these construction details varies more 
than a few thousands of a percentile. 
See. Exhibit 5, Table 4.7. 
Although no individual cost statistics 

have been developed on the few 
additional regulations for which waiver 
is sought here, it may confidently be 
assumed that no one of them-avity 
discharge equiprqent rather than pumps. 
painting trucks red, transporting gas 
cylinders upright with safety caps. or 
obtaining a $105 annual truck pexmit- 
would by itself add any significant 
amount to a per-truck annual cost- 
estimate in the S7O.ooO range. (See, ADL 
Study, Table 4.e for number of trucks 
and Table 4.7 for total costs for the 
aggregate number of trucks.] Therefore, 
the discussion that follows concentrates 
on the economic impact-ar lack of 
tmpact-of the regulations limiting tank 
capacity. The burden on commerce of all 
the other regulations for which waiver is 
sought here is simply negligible. 

According to calculations by 
tramportation economist Dr. Richard J. 

.Morris, dealing solely with the costs of 
flammable and combustible chemicals 
(rather than gasoline and fuel oil), the 
increase in cost of complying with the 
City's rules amounta to ody  0.009 cents 
per gallon, which is somewhere from 
two-tenths of one percent to one percent 
of the delivered price, depending on the 
chemicaL See. Exhibit 17, Commenta of 
Dr. Richard 1. Morris, December 14.1987, 
pp. 4-5. That impact is clearly 
in8igllifiCallt 

Gasoline and fuel oil make up by far 
the largest portion of the flammable and 
combustible liquids delivered to New 
Yo& City. Compared to flammable and 
combustible chemicals. the petroleum- 
based producb constitute at least nine- 
tenths of the market. (The ADL Study 
estimated that some 3.225 million 
geIlona per year of gasoline and Fuel oil 
were wed in the City but only 2.4 
million gallour were wed per year of 
flammable mineral spirits, a major 
flamamble chemical See, Exhibit 5. ADL 
Study, Table 3.1 at p. 3-5. Estimates by 
Dr. M o d  based on chemical industry 
data ruggest that the @lone per year for 
all flammable and combustible 
chemicalr might be a r  high ad 350 
mipiop; me Exhibit 17. p. 5). Using either 
end of tfmt qmctnun, any increase in 
coats due to the impact of the City's 
regdaatfonr on a h i p p h  of flammable 
and comburtible chemicals alone Is a 



i 

I 

! minuscule part of the entire flammable 
and combuetible liquids market. 

As to tho petmleum industry, the 
actual coat burden f" thb City'r truck 
size rules ir even lesr tdgdkant ahan 
that for chemicals. W h o "  m e  
flammable pnd combustible chemicals 
are shipped into New Yark City from 
distant manufacturing sit- and thur 
would probably use laqe. hg-dietance 
tankers for local deliverier if the City 
permitted them, the gaaoline and fuel oil 
industty doer rmt need to use such 
trucks. Ita products are delivered from 
local tank farmr, not by longdistance 
tmck from distant refineries. Nor do 
these tank f a "  receive their product 
by tredc, for the moat pprt A report 
from the New Yo& State Energy 
Department showed that in (the 
most recent year for which figmen were 
available), shipment of petroleum 
producb into New Yorl State waa St5% 
by pipeb .  46.1% by bege. and d y  
24% by tail and truck, taken tagatbar. 
See, Exhlbit la  May 1- Draft Nww 
Yo& *re Eneqgr Plaa VOL m pp. 34- 
35. T%erefom, with thio W b u t i o n  
mystem in phce, even if the City's 
rquiationa we.re removed. gasociae arrd 
fuel oil cudomer deliverier would 
continue to be mado by local track 
fleets, not l m g - d b t "  Wtn. 

'Zbe l d t m d c  h t r  areaheady in 
existence rams owned by tbs l a d i n e  
companter tbernreiver (Amxa Exron. 
blab& SbeK etc.), o " o  by variovr 

companies in New Yark CiN 

New Jersey. See, Exhibib 18, truck lirt 
and 7, Atedavit of Pepper 19. rtaw 
that in 1990 the plrs Deparbsent had 
glven p d b  to rome 306 kndu E# 
gasotine deli- and to 
truckr for fuel oil delivery h &e City. 
Therefore, even if the larger thlclrr were 
aiiowed the?e is little incentive for rho 
petroleam industry to incur any 
additional fwr new qntpment by 
arftdlhg to hxq distamx m&. rather 
than "thiq to uae their d e r  
trucka a h a +  in place. 

n e  Mt Study, ignoring IhL lad, 
made g theorettcal estlmats of what 
relative costs wodd b tn ths rhipplng 
component of the industry, I dl 
petroleum daiverfer ar wen ar all 
cbemicai deliveries were ma& by the 
larger, l o q  dfstance type tmckibe 
Study concluded W b i t  5 W e  Cal 
thacudq the -sent rmpaSr trudcs, 
which take mom Wpr to del loudaaah 
name a"t d product than would a 
lagerm& bxrea8es dlippblgcortr 
a b u t  mowrehe tbearatkd on of 
larger bmdrrme AaLshrdy did not 
attempt to cotdata wbthn, 
mamycanas. p e t "  campmien 

I 
I 

Long "7 Ir and, Wertchester County. and 

LB how 

above. b brie€ d y  the ngahtiwr 
limitiq tanlr size have any .p1 * 
impact on cor& The actual dse af that 
impact L only rpeculative, rtnce it 
appeam that larger &ucke [which w a d  
lower costs) would be used to arelw 
deliveries in New York City only by tbe 
chemical industry, which reprewnh, et 
most one-tentb of the &mumble and 
combustible liquids dekivered io New 
York Cny. CeroIine and fuel oil WBJd 
continue to be delivered l o c a b  
probably in amaller hcka now being 
used. 

EERciency. likewise, in eot likely to be 
seriously impaired [f a waiver la m t e d  
and tha c u n n t  size l i d t o  amretpiDwL 
Some &own aumber ai ch.mical 
p r o d u a n  might choore b ship paodud 
drectlyfmma dintant plant to aNew 
Yok City customer in a large Pill" 
mmi-trapar vehicle w i i u t  r t a p p b  b r  
ra-dirtrtbutlon at a local chemical 
broh ,  ar do now. Such I dipper 
wodd hdeed Bnd it more ciedent not 
to have tb product t r a d e d  to a 

dioeorreddove.thebvlLafth. 
flammable and COPibuatUe liqucd. 
deUmmJ in New Yo& Uiy  we 
and fuel 4 fcw whlcb there w e o  
e m d q g a i a b m  not having to ibp a 
lagslo+haca truck at at.nk.IarP 
to r s h r d f n t o d  truckaTd trPr 
by p i p e l h s  sad baqp, not by large bqj- 
dlstanartruc& 

City'r co" rea ja t iou  apply to 
truclu camying l"a lpateripL k t  
are rimplo-v*-~Cw 
W i t h o p t r t o ~  to pick up ardeliver. 
771wit b"amwybr  
rll@aatr* to c h a w  traclrr Q b 
get a in ordu to hdkm aol 
r i b  of the City to tba d~a &leu 41 
effidency b hu&- t rava l  ir cawed bl 
thew mgulatlonr at nR.4 

walbr N m  YO& 0- h& h t  01 

am h d y  ruPpBed, more afEidsndy. 

R b -t b MtS tbat aaaC ofthc 
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requirement. contribute to increased 
safety by encouraging adequate 
maintenance. Each of the other ' requirements is based on a safety need 
and adds a level of protectionfor tbe 
public that is rationally required in the 
unique condiiions of New York City. 
C. The RU!PS Achieve Their Stated 
Purpose 

The City's regulations on truck 
construction and size have been 
maintained, first, through the permit 
system and also through the 
enforcement eflorts both of the Fire 
Department and the Police Department. 
See, Exhibits 7, a Midavits of Pepper 
and Novali. describing the permit and 
enforcement system. The rules axe not 
siaply stated and left to the truckers' 
own consciences. but are actively 
enforced. helping insure that the 
regulations do achieve their purpos, 
that of protecting the public from 
potential accidents that could lead to 
fires or explosions in the midst of 
densely-populated residential or 
commercial areas. 

The City's regu1a:ions have been in 
force for more than half a century. To 
date, very few serious accidents 
involving gasoline or fuel oil trucke or 
trucks carrying compressed or 
flammable gases baue occurred in New 
York City. Of those that have occurred, 
,only three have resulted m firm. and in 
each of those cases, the size of the fire 
was minimized by the capacity limitn of 
the tanks and the requirement that t a n k s  
be constructed with individual 
compartments. In no accident involving 
a City-specification truck has the tank 
been punctured or melted so as to 
release the product: any release has 
always come from injuries to or defects 
in loading or cover assemblies. This is in 
contrast to accidents elsewhere, 
involving federal-specification trucks 
made of aluminum. which do rupture 
and ordijiarily also melt once a fite h w  
begun, thus leading to release of the 
entire contents to feed a still-lager k. 
See. e.g., Exhibits 10, 12 q o r b  on 
accidents in Carmichael. CA and 
Wayne. N.J. Compare these With 
Exhibits 9 , l l .  reports on accidents in 
New York City: Feb. 29.19Bb (fuel oil 
truck piping sheared off, leaked Ba) 
gall- from only one compartment no 
fre); May 5, 1988 (gasoline trrrck 
overtTed. no spill, 2800 gall- off- 
loaded and truck righted end towed 
with other half of contents safe); 
October 11.1988 (3,000 g a l l o n g "  
truck in collision, overturned. betrvlben 
500-2880 gallons spilled and ignited, 
burning two buildmgs. tank did not 

p h m  or melt); September 1 3 . W  
,,uel oil truck overturned leaked 

unknown mount  of ita 4.200 gallons of 
oil, no fh); November a.1989 ( g a a o k  
truck collided with auto, fire in engine 
compartment but q o  tank intact and 
no spill or fire). 

Given this record. it appears that the 
City's regulations have achieved their 
stated purpose to date. The City wants 
to continue to maintain this gaod record 
by continuing to errforce tte regdationr 
in the fuhve an well, 
D. No Need for Uniformity; No Conflict 
With Other States 

Congressprovided for a Waiver of 
Preemption even as to regulations on 
topics included in the "covered 
subjects" portion of the HMTUSA. as to 
which a need for uniformity is stated. 
This indicates that a stated need for 
uniformity is not the only factor to be 
considered in deciding whether to grant 
a Waiver of Preemption. The inclusion 
of the factor of uniformity, in the list of 
factors to be considered in the 
Regulations on Waiver (which factors 
are not in the statute itself), may simply 
be intended for application in cases 
where the law as eilent on any need for 
unifomity. so that this factor may be 
essentially inapplicable to considering 
the present application. But insofar as 
uniformity is weighed on this 
application, any need for national 
uniformity must give way to the even 
more basic need for a level of aafety 
hqb enough to protect the population of 
the nation'a most densely-setWI City. 

"bere is no danger that NewYork 
City's regulations will mnflici with 
those of neighboring jurisdictions so as 
to create a patchwork of d e s  differing 
in each and every political subdivision 
through which a hazardous material 
shipment may pass. The ?MKJSA has 
takm care of that pobsibility. New York 
City is unusual-perhaps alone-in 
having more stringent safety regulations 
thw dxe rest of the nation. The only 
trucks that need to meet those rules are 
the onen that deliver or pick up in New 
york City-nut those that simply pass 
through with ago destined for other 
locations. The trucks now carrying the 
vast bulk of the flammable and 
combustible liquids to which the City's 
d e s  applydonut travel natfonwide. 
and thu do not have to worry about 
whether they will meet the othmvlse 
uniform standards, elsewhere. Theae 
t r u h  ate acceptable when they are. as 
they me. in New York City and ita 
envLrona 

It k inconceivable that, if the City'r 
rqphtioar & receive a Waiver of 
Preemption, a Ci pecification tmdr 
would he held to r e in violation of the 
M S A  j u t  h r e  it WYQI alsa 
operating in New Jersey, W e s t d "  

County, or on long Island. That is, 
conformance with the City's d e r  limits, 
if those are upheld should not render 
thore truch "unfit" tu cam tbeir cam 
in adjacent lor&& j u t  becawe the 
tnrclr~ are not uniform with 0therS.h 
thore places. Non-uniformity by waiver 
does not pore any danger to the overall 
rule of uniformity elsewhere. 
The IfhfIIlSA emphasizes both 

uniformity and r e f e w t h e  fonner 
presumablynot for its.own sake, but as 
a method of achieving the latter. In the 
case of New York City, the unique 
combination of factors (including 
density of population, substandard road 
conetruction. exietence of many 
subways, bndges, tunnels. a level of 
traHic congestion that makes emergency 
response particularly difficult if 
accidents do occur. and the fact that 
gasoline and fuel oil must be delivered 
on virtually every stmet in the City) 
means that special rules are needed to 
achieve the same level of safety as 
would be achieved by the uniform rules 
nationwide. Where uniformity hindem 
rather t h ~  h e l p  achieve aafety, 
" i ty  murt give way. New Yo& 
City'r situation presents such a caw. 

Condudaa 

regulations meet all the standards for a 
Waiver of Reemption. A Waiver r h d d  
be granted 

0. Petefshenrood 
Carpomtion Counselof the City ofhkw York 
Attomey for Applicants. 100 Church Street. 
New York. P&w Yo& raW. p Z ? v  
GmaCwQma, 
of Cound. 
City'r AppendFx A 

Disbiot of Nsw York. N a t i d  Paint L 

against Cityof New Yok. et ai., Defwdantr 
b?emomnh and Onhr 
"-(nu<) 
Korman, 1. 

InNmberresCplaintiffibmught 
this action e i n s t t h 4  City af Nsw YarC. 
et a].. to "QloQ impbersratation. urd 
enfe"tdo7d&"hdtrrctLnr 
and mgulatio~ promu$rtud by 
[defeaduds)..wNcb *mrttD 

New York City's remaining 

Rcnpecthuy lobmittad 

UnibdStfb.Ms&&tCorPthIltenl 

Auaietion. k nt d. Plaintiffa. 

th.dbuatd#r 

. CompieWat8aragaphi. 
P l a t a w f s ~ # W " ' ~ ~ a n  t h t  
aaId.odimuarad4gdalboor' ' '  
a I m I n l a w f u t u l d , ~  .IJaited 
Stater csar#ryoP m d m  
w i t b . ~ ~ d r b ~ t h . . ~ O a r  
h4atcdds-n k0a-A") 

:z:b%= Itu " V d  
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(49 U.S.C. app. laol et seq. (1982 & Supp. 
1 1983, It 1984, In 1985, Iv 1988. v 1987)l 
and regulations promulgated thereunder 
[the Hazardous Materials Regulations 
(''HhW'I 49 CFR 100 et seq. ~Ses)]." Id 
On March 12 1985. plain & ' r moved 

for summary judgment pursuant to Fed. 
R. Civ. P. 56. Judge Sifton characterized 
the motion as follows: 
On this motion for summary judgment. 

plaintiffs * ' ' seek invalidation on the basis 
of preemption of certain sections of the 
NYFD's regulations in Fire Prevention 
Directives &78,676 (Revised), 7-74 
(Revised) and 5-93. Plaintiffs divide these 
regulations into three categories: 11) Hazard 
warning signa. (2) cago containment 
systems. and (31 thore regulationr that govern 
areas regulated by the Federal Motor Carrier 
Safety Regula lions. 
. e . . .  

In support of its motion. plaintiffs argue 
that they are entitled to relief as a matter of 
law because New York City'r authority to 
promulgate regulationr concerning the 
transportation of hazardous materials is 
automatically preempted by federal law. It is 
important to appreciate the thrust of this 
argument. Plaintiffa are not, for the purposes 
of this motion, arguing &at New York's 
regulations are inconsistent with federal law 
or that compliance with both federal and city 
regulations would be economically or 
technolopcally impossible. Plaintiffs 
recognize that both of there arguments are 
peculiarly factual and would require 
substantial expert testimony. Rather, 
plaintiffa argue that the M A  "regulates 
hazardous material transportation sa 
comprehensively that my New York City 
regulations within his area of detailed and 
persuasive federal control are automatically 
preempted as a matter of law." 
Nationul Puint 6 Coatings Ass'n. Inc. v. 
City ofNew York, No. 84-4525, slip op. 
at 5 , 7 4  (E.D.N.Y. November 8,1985) 
(citation omitted) (hereinafter "Slip 
op."). 

On November 6,1985, Judge Sifton 
denied plaintiffs' motion for summary 
judgment on three grounds. First. he held 
that "[pJlaintiffs have not made a 
sufficient showing that federal 
regulations were intended to occupy the 
field (of hazard warning systems) with 
respect to such a large number of 
presumably small local deliveries in the 
most densely populated urban 
environment or how (defendante') 
regulation constitutes an obrtacle to the 
objectives of the HMTA." Slip op. at 
(citation omitted). Second he held that 
defendante' regulation reg- that 
cargo h k s  be made of steel war not 
automatically preempted because the 
federal regula tion requiring that cargo 
tanks be made of aluminum stater that it 
is only a "minimum requirementr and 
the Reeearch and Special Rolpam 
Pdministretion of the Department of 
I'raneportation ("RSPA) which has 

jurisdiction over this area, has not 
"concluded that a requirement beyond 
aluminum may not be imposed" Id at 
22-23. Specifically, Judge Sifton 
observed 

Specification8 of M C 3 o e  cago tanks and 
other hazardous materials containen are 
subject to detailed federal regulations at 49 
CFR 178. However. the language of the 
federal regulationr suggest that (RSPA] L d  
not intend to preempt state regulations in the 
same area. 49 CFR 178.34&1 provides that 
construction of MC30e, 307 and 312 tanks 
must meet the requirements contained in 
section 171). Section 178.3~bl(b] explicitly 
provides that the requirements in section 178 
are minimum requirementr. 
Id at 22 

defendants' regulations could not be 
pre-empted by the Federal Motor Carrier 
Safety Regulation8 ("F'MCSR") in the 
absence of a factual determination of 
inconsistency. id. at 23-25, because the 
federal regulation itself states that it is 
"not intended to preclude States or 
subdivisions thereof from establishmg or 
enforcing State or local laws relating to 
safety, the compliance with which 
would not prevent full compliance with 
these replatiom by the person subject 
thereto." 49 CFR 390.9 [formerly et 49 
CFR 3W.30 (1987)]. * 
On April 13,1987, American Trucking 

Associations, Inc., one of the plaintiffs 
in the p e n 2  action. along with 
National Ta Truck Carriers. Inc., filed 
a petition with the office of Hazardous 
MateriaLTmhspartation ("OHMT') for 
an administrative determination 
whether the regulations at issue are 
"inconsistent" with the M A  or wlth 
either the HMR or the FMCSR. 52 FR 
18,688 (1987). The petition was filed 
pursuant to 49 CFR 1Wm(al ,  which 
provides that "[alny State or political 
subdivision or any pereon affected by a 
requirement of a State or political 
subdivirion may apply to OHM" for an 
administrative ruling as to whether a 
particular existing requirement of the 
State or political subdivirion concerned 
is inconsistent with a requirement of the 
(HMTA) or the regulations issued under 
[it]." Pur8uUt to 49 CFR 107.205(b), 
OHM" may publish a "Public Notice 
and Invitation To Comment" on the 
petition. After mi- " m e n t a  from 
intererted parties. the Director of OHMT 

I JuQI Sifton held that wbm tbn NCSR w u  
Incurporrl.d into the W A .  19 1n.a *'DOT 
explially Ifatad that the incoipmtion dld not dtm 
tho pnempfiva eff.ctr of tb. FMCSR" SHp op. 1 1  24. 
scsu Plt wi&(lm) ('%e aputmmt 
intend la [thr bwpomt i~a  of th FbiCSR mto th. 
M A ]  bdbrtbraisprlea.dp.rrwrrubi.ctto 
the IWCSR. to dtor tha whew ol tbou 
regulrtimr or to pnampt atate ald Lw not 
p m m p t d  by t!w PMCM befm hto 
(tha M A P ) .  

Third, Judge Sifton held that 

ao( 

must employ the following standard to 
determine whether a local regulation is 
inconsistent with the HMTA: 

(1) Whether compliance wtth both the State 
or political subdivision requirement and the 
Act or the regulationr issued under the Act is 
possible: and 

(2) The extent to which the State or 
political aubdivision requirement is an 
obstacle to the accomplishment and 
execution of the Act and the replations 
issued under the Act. 

49 CFR 107.208(~)(1]. (21. The resulting 
inconsistency ruling is "advisory in 
nature" and intended to "provide an 
alternative to litigation for a 
determination of the relationship 
between Federal requirements and those 
of a State or political subdivision." 52 
FR 46,574 (1987). 
On May 18, 1987, the Director of . 

OHMT issued a Public Notice and 
Invitation to Comment on the 
application for M inconsistency ruling. 
52 FR 18,867 (1987) (hereinafter 
"Notice"]. Specifically, the Notice 
advised interested parties that the 
applicants sought an administrative 
ruling to determine whether the New 
York City regulations at issue here "are 
Inconsistent with the Hazardous 
Meterialr Tramportation Act (HMTA) 
and the Hazardow Materials 
Regulations (HMR) issued thereunder, 
and, therefore, preempted under section 
112(a) of the M A . "  * Id. at 18,688. The 
Notice went on to advise interested 
parties that commenfr "sbould be 
restricted to the issue of whether the 
New York City regulations "are 
inconsistent with the HMTA or either 
the HMR or the FMCSR imued 
thereunder." Id. at 18,870. With respect 
to the issue whether the regulations 
w e n  inconristent with the FMCSR the 
Notice adviwd that '*a rtate or local 
requirement concerning a subject 
addressed by the cited FMCSR 
provisions is preempted only if 
compliance with it and a provision of 
the PMCSR ir impossible." Id. at 18,869. 

On December 2,1907, OHMT isiued 
the inconsistency ndiq at issue here. 52 
FR 46,574 (1987) (hereinafter "IR-22"), in 
which it found, inbr diu, that, because 
"the HMR lseued [under the M A ]  
consist of well over 1.300 pages of 
complex uul detailed regulations(.) (i)t 
is apparent. therefore, that the 
seCntary ,~*W&haB 
extedvely exercised the M A  
authority to iuue hgulPtionr for the 



Sak~ansanrtationhraDmmmzof 
haz"mate r i a& " I d a t  a S b D  
(citationcmitted). OHMT ako  found, to 
the extent relevant here, that " I s b a  as 

' early as W-2 in 1979, It hm ksa dear 
that hezardaua nsateriala transportation 
cargo containment syateme, pu-, 
accessories. construction t e a  
equipment and hazard warning systems 
are areas of exclusive Federal 
jurisdiction because of the total 
occupancy of those fields by the €ihiR" 
Id. [emphasis added). 

RSPAr h o l d q s  in previoue 
inconsistency rulings and description of 
the substance of defendante' 
regulatione, the Director of OHMT held: 

After an extensive recitation of 

h-aq. tha City hu created ita own 
independent set of cago umh-t, 
equipment and related rcquirepenrr which 
overlap tbe extensive roquime- 
which are likely to encourage noncompliance 
with the =and which concern subjects 
that RSPA has determined are its exclusive 
province rmdathe HMTh 

Tbe City m h r u t n n n  fkepurpore of tbe 
bpq(e  in 1 l-l(b) 0 t h  HMR and in 
cam tank "apedat iorr  r a q d m n t .  arr 
m i n i m u a r ~ h "  a d  that the PMCSR 
do not pmhbit tbe use of "iatent 
additional equipmwt Pndaccesllorieo. These 
regulations pmride discretion to carrim but 
donot constimu a &rant of authority to State 
or. local g o w " e n b  to impmeadditimi 
cargo containment ayah W n t  QC 
related requirementr on -era of h h  
iaterirh. 

The City's rssporme that it L pruridh for 
greeter rofaty-particulprly inlight of itr 
allegedly unique local conditiens-mut be 
placed in its proper context and. more 
eignificantly. doesnotpatide an ~degurrte 
basis m which to find ib nquiremenb 
comirtcnt. 

First. virtually every urb.hlmd suburbss 
jurisdiction in the United Slates her a 
population density which io smatter of 
concern m plenningfor, and regulathg. 
hazardous materish transpmtatimr. 

Snond. c o n s i d e r a h  of any uniqar 
population Bmsib of New Yak City mmt im 
accarrparued ' by muidemtionof thbcity'o 
unique loation 01 a aramdfm 
percentage of hazardous materials 
tramportation between both NewEngland 
and Long hiand and the mt of the N.tiaa: 
delays and diversions of much tramportation 
are of gmat salety can" 

Third andrnort rmicantly. tbt cupon# 
ir helevant. To the sxtmt hat  thr-clly 

ot&Tr or othcrrins participate in 
O M  dencakims for) ftmay 

49 CPR 993;2 rhicb mpaCtim1y state b t  

believmtbe.marsbredaqubthbClty 
may file a petittar for rdemking with 

a waiver ot preemittan d e r  section ~&b)  
of the M A  *. 

Vinrtally dl~provirunrrotthe u t p ' s  
(regulations) " I t  in aha d.cm of 
trprupertation of hazanloaa macrriak 
regulate ems whch RSPk htm definrd 0s 
exclusivelyP&ral. undermirre the W a  
of compliance with the HMR, create 
obstacle, Io the accomplishment and 
execution of the HMTA and the FQrlR. an 
thus htFDnds(ent with tbe the 
HMR and hrefolle, anpreempted 

Id at 48.583-84. 

New Yo& aa a "peraoa W v e d "  by 
an inconsistency ruling, filed an appeal 
with the Adminietrator ofRSPA. On 
June 19. lW, the Administrator a h e d  
the decision of the Director of OHMT 
and adopted his analysis in every 
material respect. 54 FR 26,898 (1989) 
(hereinafter "Appeal").s 

Plaintiffa now seek summary 
judgment on the h i s  of that portion of 
IR-22 and afpreviws hcansietancy 
d q p ,  in d i &  RSPA her "canaiuhtly 
held that it 'regulates the subiect of 

muant t o 4  CFR 107211. the City af 

, -- 
cargo tank e o n t a h m t  
c o m p r h s h d y  and thus within this 
subject matter area harpreempted the 
field' " Letter ofnecembera 1987 
Iqww m-2.44 FR 75510 -1). 
judge Sifton observed ink opinion m 
the first summary judgment motion, see 

-ah'" ttre a m e n t  that phintifh 
do nut make ixt support of their mation. 
While &*A expressly prowdm 
that itpn-omph d h l  trrconeistmt 
resulationa andwhite RSPA expressly 
h e l c b  IR-22tketdeCmdrWs' 
regulationo were iacamlstentwitj, the 
HMTA piahtiffa do not mxk summary 
judgment on this ground. hdecd. at the 
oral argument uf the renewed mtim for 
s u " t s y  j u h t  plainm ccnmeel 
~ l l y ~ l a f i a s d r s l i e n a o o  
RSPA'i how that defeeEkurtr' 
re@ationr@"t=hanataceto 
th-rhmentmd-utim oz 
the h W E A k a a a a  they cane  
confwiolraee~g currim ped dshp in 
trmqktrtatim. Traneuipt of-1 
Aq4"rtt. January 12.1900, at t4-16 ("I 
am not relying on delay far the motion. 
The motion is deer *. We don't 
even hevs to talk about the 

argued~tbet they rrrslltentitkd.0 

Department ufTrareporwtiaa tma 

sasuaytbdesignalntca-rrearr, 
te&?qabout" * faad] lhhcfmrt 

- l h l c & w S ( o " r m  m 

S l i p  ap. a t  8, I t  is "important to 

irtwmirtanoqr pIovioim d Gcctim 112 of 
the statute."). *&Itif& -1 tbm 

8- judlaHmt bemum 'It* 

intcwkd-1b-h' 'lo 

' O n w p p m L i h r * b w * -  

d----b---WM~reSlmtim 
w w i a ~ d b m ~ b h  
m.r-t-rm. 

ThaSupreme.Cwt bae bald lhet 
"[tlhe sktutor&y authorhtd regula- 
of eeentywiil preempt anymem 

regulations or frustrates the pltrpoees 
thereof." CityafNew York v. E.C.C., 486 
U.S. S7,QI (lWJ. "Beyond that 
however, in proper circumetancca the 
agency- determine that ita authority 
is exclrrsive and preempts any etate 
efforta to regulate in the forbidden 
area." and "hence render unenforceable 
state or local h a  that are otherrviee 
mt inconsistent with federal lew." Id. 

'Fbe principal issue raised by 
plaintiffa' motion for eummary judgment 
r e1ah .b  the manner in which the 
Depertment of Tmportetion reaahed 
i t sdem" t j cm &at its authority is 
excb ivs  andandam unenlonaeable the 
Nsrr YO& City reguIatioru atiwue even 
if t b c y w  "othenrisenot inamistent 

a d o w  by an agency m aecmdance 
\*tth rtatutory3idwma ' ti4nhavet.h ferae . a d d h o t  of law. id. at 6% the 
geputment of TNMIportation did not 
promulgates mgulation d"g the 
nlJatimr axeexclusive nordid itmake 
--to that effect at-the time it 

W & w  tbEt C o m t s  with such 

with M d  law." AlthuuglY rugulationa 
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timing and consistency of the agency's 
position, and the nature of its expertise." We 
need not decide whether these regulations . 
we properly characterized as "interpretative 
rules." It is enough that such rgulations are 
not properly promulgated as substantive 
ruler. and therefore not the product of 
procedures which Congress -bed as 
necessary prerequisites to giving regulation 
the binding effect of law. 
Chrysler C o p  v. Brown, 441 US. 281, 
315 (1979) (citation and footnote 
omitted).' Accordingly, assuming 
Congress intended to confer on the 
Secretary of DOT the power to decide 
that its "authority is exclusive and pre- 
empts any state efforts to regulate in the 
forbidden area (4" City oflvew York v. 
F.C.C.. 486 U.S. at 64 (citations omitted), 
the legal effect of that declaration turns 
on its reasonableness and 
persuasiveness and whether the "choice 
to pre-empt 'represents a reasonable 
accommodation of conflicting policies 
that were committed to the agency's 
care' " by Congress. fd. (quoting United 
Stoles v. Shimer, 367 US. 374,383 (19811. 
The relevant part of IR-a upon which 
plaintiffs rely fails to meet this test. 

Unlike the regulations at issue in City 
ofNew York v. ECC., the principal case 
cited by plaintiffs, which were preceded 
by a " 'Notice to retain technical 
standards guidelines at the federal level 
which could not be exceeded ( ) in 
state and local technical quality 
regulations [,)' '* at fd. at 85 (quoting 50 
FR at 52,464), and which were 
accompanied by explicit. 
contemporaneous findings justitylng a 
broad exercise of the agency's pre- 
emptive power, i d .  the advisory ruling 
here was issued after the regulations 
were promulgated and without prior 
notice of DOTS intent to exclusively 
occupy the area. Compare with City of 
New York v. United States Dep't of 
Transp.. 539 E Supp. 1237,1257 
(S.D.N.Y. 1982) ("DOTS interpretation of 
its own regulations was 
announced beforehand and adopted 
with a reasoned explanation of its 

4 In IR-22, the Director reco~pliud the force of 
this holding when he dirtinguirhd between 
pmpedy promulgated rubatantivr rubr and thome 
that were not promulgated in the  MU prarcribd 
by Congreu: 
The reawn for dirtinguirhing between FMC!X 

provisions incorporated into the HMR by t 1V.W 
and tho= incorporated into the HMR by other HMR 
Kctionr ir that U7.m war the rubject ofuniqlv 
rule *king. That wction was iuued by a final rule 
which war not preceded by a noticc of proposed 
rule making (NPRM) because it  involved merely 
agency practice end procedure. Under the 
Administrative M u m  Act ( M A ) .  that Kclion, 
bccruu of the unusual nature of ita promu~alion 
c w l d  IIOI rawlt in rubrtantive changes. much a i  a 
c h a w  in he prr-ampcive effectr of the regulations 
11 i n c o m t e d  into the HMR. 

lR-Z2a1*57S 

content and purpose. Consequenuy, its 
validity must be judged by its 
reasonableness and necessity, not by its 
form."), mv'don othergrounds, 715 F.zd 
732 (2d Cir. 1983), cert. denied 465 U.S. 
1055 (1984). 
More significantly, the Director 

improperly inferred an intent to pre- 
empt solely based on "the total 
occupaney of those fields by the HMR 
1.1'' IR-Z? at 48.580. The Supreme Court 
has expressly held that it is improper to 
infer pre-emption on the basis of the 
volume and complexity of an agency's 
regulation, particularly in the fields of 
health and safety: 

To infer pre-emption whenever an agency 
deals with a problem comprehensively is 
virtually tantamount to saying that whenever 
a federal agency decides to step into a field. 
its regulations will be exclusive. Such a rule, 
of course, would be inconsistent with the 
federal-state balance embodied in our 
Supremacy Clause jurisprudence. [Citation 
omitted 1. 

Given the presumption that state and local 
regulation related to matten of health and 
safety can normally coexirt with federal 
regulations. we will seldom infer, solely f" 
the comprehensiveness of federal regulations. 
an Gtent to pre-empt in its entirety a field 
related to health and aafety. 

Hillsbumugh County, Fla. v. Automated 
Medical Laboratories, fnc.. 471 U.S. 707, 
717-18 (1985); see also Motor Vehicle 
Mfrs. Ass'n v. Abmms, 899 F.2d 1315, 
1320-2l(Zd Cir. 1990) ("[Iln a field 
traditionalIy regulated by state law. 
'[wle are even more reluctant to infer 
pre-emption from the 
comprehensiveness of regclations than 
from the comprehensiveness of 
statutes.' " [citation ~mit ted)] .~ 
While these cases deal with judicial 

interpretation of an agency's regulations 
rather than the interpretation by an 
agency of ita own regulations. there is 
no reason why a different rule should be 
applied in the latter case. Ruy v. 
Atlantic Richfield Co., 435 US. 151 
(1978), upon which the Director relied 
here. IR-22 at 40,580, does not suggest 
otherwiae.-There the Supreme Court 
determined that Congress by clear 
implication prohibited higher state 
safety standards for vessels than those 
promulgated by the Secretary. Id. at 174. 
Accordingly, the Supreme Court held 
that "[t)he relevant inquiry ' with 
respect to the State's power is 
thw whether the Secretary has either 
promulgated hia own ' requirement 
for mt Sound tanker navigation or has 

The Suprema C o ~ r l  har applied a similar 
standard in detrrminiq whether field pre-emption 
should k infemd hwn the compreberuivewr of a 
idem1 rtatutory h e .  w i s h  v. Csneml 
Electric Co.. - US. - 110 S. Ct. Zpa ZZ?S (1890). 

decided that no such requirement should 
be imposed at all." 435 U.S. at 171-72. 

Unlike the statutory scheme in Roy v. 
Atlantic Richfield Cu., supm. there are 
no statutory provisions which may be 
construed to pre-empt any state or local 
regulations requiring greater safety 
standards than those actually 
promulgated by the Secretary. Indeed, 
the only implication that can be drawn 
from the statutory scheme is to the 
contrary, see 49 U.S.C. app. lall(b].a 
and the Director expressly held in IR-22 
that Congress did not intend to 
authorize the Secretary to pre-empt 
totally local regulation. IR-22 at 48 580. 

Specifically, when Congress enacted 
the HMTA in 1974. it acted against a 
policy of "according deference to Iocal 
safety regulations (because) local 
authorities are generally in the best 
position to consider problems unique to 
their area and to tailor their rules 
accordmgly." City ofNew York v. Ritter 
Tmnsp.. Inc.. 515 F. Supp. 063.670-71 
(S.D.N.Y. 1981). affdsub nom. Notional 
Tank Truck Carriem. fnc. v. City of New 
York, 677 F.2d 270 (2d Cir. 1982); see 
Raymond Molor Tmnsp., fnc. v. Rice, 
434 U.S. 429,44344 (1978). While the 
Director concluded that Congress 
intended to give DOT the power to 
promulgate uniform national standards, 
IR-22 at 46,574, he observed that the 
express pre-emption clause of the 
HMTA provides only that "any 
requirement, of a State or political 
subdivision thereof, which is 
inconsistent with any requirement set 
forth in this chapter, or in a regulation 
issued under this chapter, is 
preempted" 49 U.S.C. ap?. 1811Ia). 
Relying on this limitation, the Director 
expressly held that: 

evident that Cohlperr did nor intend the 
HMTA and ita regulationn to completely 
occupy the field of transportation so as to 
preclude any State or local action. The 
HMTA praamptr only those State and local 
requinmenb that M "inwasistent." 
IR-22 at 46,574 (emphasis added). The 
Director concluded that the most that 

This express preemption provieion makes i t  

I 
' 4 9  U . S C  app lnl(b) pmvides that DOT may 

waive prwmptioa of r locd rub 'h01 consistent" 
wtb tha HMTA Q &a -UON iuwd h u n d e r  
'if. upon appUutka d~ rppoprirte Set .  a m ,  
the b h y  d e t m "  that MA& rsqulremmt (I) 
afforb M qual c r m a t r  h l  of protection to the 
public Ch.0 u .8& by chk ch.ptn or [by1 
r q d a h c w  Inued d e r  h is  chapter and (2) doer 
not unrerwarbly burdm ammeccl." .%chon 
rai(b) ploidy Implies that only "Inconsistent" l o u l  

empted and It pmvib. for a miver even in uch e 
use II Ih rqulatba dorr a4L unrrrmubly burden 
intentato- SISCilyofNsr Yvbnk v. 
United Statn h p ' t  o/ T " p .  tu P A  7 U  752 n.21 
(ihi Cir. 

regul.nool rh.c provide klrprter Ukty!re pre- 

art denid W US. IW (1- 
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could be said with respect to the intent 
of Congress was that "[wjhile the 

. HMTA did not totally preclude State or 
local regulation in this area, Congress 
apparently intended, to the extent 
possible, to make such State or local 
action unnecessary." Ut-22 at 46,574- 
75.7 

Presumably based on the premise that 
"Congress did not intend the HMTA and 
its regulations to completely occupy the 
field of transportation so as to preclude 
any State or local action." id. at 48.574. 
on July n. 1987, while the IR-22 
proceeding was pending, the Secretary 
of Transportation proposed legislation 
that would have amended 49 U.S.C. app. 
1804, the statute empowering the 
Secretary to promulgate regulations in 
this area, to expressly pre-empt "any 
State or political subdivision 
requirement" concerning, infer o h ,  "the 
designation. description, and 
classification of hazardous materials." 
"the packing. repacking, handling, 
labelling. marketing, and placarding of 
hazardous materials," "highway 
routing" of hazardous materials and 
"the design, fabrication, marking, 
maintenance, reconditioning, repairing 
or testing" of containers used in the 
transportation of hazardous materials. 
This proposed amendment to 49 U.S.C. 
app. '1804 was never enacted into law.. 

IR-22. however. makes little effort to 
dconcile its conclusion that "Congress 

did not intend the M A  and its 
regulations to completely occupy the 
field." and the Secretary's unsuccessful 
effort to obtain an express legislative 
mandate authorizing i t s  exclusive 
regulation of the field, with its stated 
conclusion in IR-22 that the 
comprehensiveness of its regulation 
excludes even complementary and 
consistent local regulation.. 

Consistent with lhis deference to local iafety 
rcgula(ion. the Cour! of Appeals in Notiom/ Tunk 
Truck Carrren. Inc. v. CfO. of New Yo& Srr F.i& 
270. 275 (Zd Cir. 19821. employed a balancing tart to 
reach the conclusion that local routing rquirtmentr 
are not pre-empted because they promote the 
HMTA'r soals. are no1 in  "direct connici ' with 
the Federal regulations ruch that compliana with 
both is a physical impossibility. ' ' do MI 
overlap wilh any rpeclllc directivea of th 
Secretary" and are best issued by localities "far 
better equipped to do SO." 

letters from the Secretary of Transportalion 
Elizabeth Dale. to the Residenl of the Senate and 
the Speakerpf the House. ir annexed a i  Exhibit R to 
t h e  Allidavit of Crace Goodman dated (anuary 22 
1988. 

the Administrator of the Research and Specie1 
Programs Administralion ssrertcd that the 
submisaion of the proposed legislation "is not 
evidence of the need to reek a new rtatcment of 
I 'ion from Congress." Appeal atZ8.7Dl. 

kina to the Adminirtrmlor. the purpow of the 
IqisIative propo,al "was to codify in the rtatute the 

a The proposed iegslalion. accompanied by cover 

* In affirming the decision of the Dimtor in IR-22 

Moreover. the effort made by the 
Director in IR-22 to explain away the 
regulatory scheme promulgated under 
the HMTA. which expressly appears to 
allow for some local regulations 
intended to ensure the safe 
transportation of hazardous materials, is 
unconvincing. In examining the 
regulatory =heme. Judge Sifton cited the 
text of 49 CFR 178.34&1@). which 
provides that cargo tank specification 
requirements are "minimum 
requirements." and held that, because 
the pre-emption provision of the 
Fh4CSR. 49 CSR 390.9 (formerly at 49 
CFR 380.30 f1987)), does not preclude 
consistent local laws relating to safety, 
defendants' regulations are not pre- 
empted as a matter of law. Slip op. at 22. 
24. Indeed, the Notice and Imitation to 
Comment published by OKMT prior to 
its ruling explicitly stated that "a atete 
or local requirement concerning a 
subject addressed by the cited FMCSR 
provisions ir preempted only if 
compliance with it and a provision of 
the FMCSR ir impossible." Notice at 
18.669. 

IR-22, however, held that the 
minimum requirements clause of the 
HMR and the specified provisions of the 
FMCSR were,intended to "provide 
discretion to camen but (not to)  
constitute a grant of authonty to State or 
local governments to impose additional 

r e q w e n t s  on camera of 
hazardow mateSals." IR-Z? at 48,583. 
This reasoning ir not persuasive. 
Standards ret by the M A  and the 
HMR are, as a matter of law. minimum 
requiremenb. While these standards 
may be exceeded by carriers. this can 
be accomplished only after compliance 
with rpecified procedures to ensure that 
the manner is which the carriers intend 
to ship hazardour materials are equal to 
or exceed the minimum level of safety 
provided for by the HMTA and the 
regulationa issued under i t  49 U.S.C. 
app. leOe; 49 CFR 1W.103.'0 

b e .  

experima whtch the Departmen1 had gained in 
adminbtefiq the M A  rince its paraage. thereby 
d d u c i q  tha potential for connicl between Federal 
and wn-fedenl requirements". Id. Pnir explanation 
limply amountr to buraauaatic double-talk. I f  the 
Secretary wai  #atidid that Congrdu intended to 
authaim DOT to displace all Stale and loul 
rayl.tioo. a bindim regulation to that ellcct could 
have bhm p r o d g a t a d  There war no need IO m k  
IsgirlaHon to rceompliah iuch a result. 

lo Title ID U.S.C app. lma(a) pmvidr  thal: 
Th. Ilrurtay. in aceordrncc with procedurcr 

p m a i k d  by mgulatlon. ir ruthonzed to irruc M 
m e w .  to m y  p" subject to the requirements of 
this chapter. an exemption from the provisionr of 
this chaptar. and from reggulationr iaued under 
&on 1- of thia titk. if  ruch penon trsnrpons or 
CSMUS (0 k tm~partd or rhipped hazardow 
maleria& in; m a m r  W a i  lo achieve a Iwel of 
r f e t y  (1) which ir qual  to 01 exceeds that level of 
ufaty which would be required in the absence ol 

Accordingly, if the minimum 
requiremenfs clause of the HMR and the 
related FMCSR regulations are intended 
to "provide discretion to camen" to 
adopt stricter standards than required 
by law. they do do in unusually 
awkward language that ap ears to be 
inadequate to accomplish SI eir purpose. 
Indeed. a contrary definition of the term 
"minimum requirements," as it appeared 
in an act of Congress. was recently 
adopted by the Court of Appeals: 

Use of the term "minimum" itrongly 
suggests that Congresr intended federal law 
in this area to rupplement, not supplant. the 
rights and remedies provided by 8tate law. 
Otherwise, the term "minimum 
requirements." rather than "maximum 
requirements." "exclusive requirementi" or 
some rimilar phrase would make no rense in 
this context  

Appellees play down the Act'r UM of the 
term "minimum requirements" by 
that all C o q r m  intended wai to leave room 
for m a n u f a c h u m  to adopt additional 
r e q u h m a n t s  voluntarily. not for the statei to 
add requirements. W e  believe &at the Act'r 
other provisionr. itr legislative hirtory nnd 
the (agency's) interpretationr cited above do 
not support the view that the term "minimum 
requirementi" g i v a  leeway to manufacturers 
but not to anyone alae. 

Motor Vehicle Mfn. Assh v. Abmms. 
899 F.2d at 1319-2.0. This analysir seems 
particularly apposite here.'' 

While e properly formulated 
statement of M agency'r intent to 
exclusively occupy a field may normally 
be conclusive of that issue, provided 
that the agency "acted within the 
statutory authority conferred by 
Congress when it pre-empted state and 
local . . . atandarda" City ofNew Yo& 
v. EC.C. 486U.S. at 88s JCB 
Hillsborough County. FIa. v. A u m "  
MedicuILabomtories, Inc.., 47 l  U.S. 707. 
n8 (1985), the relevant part of IR-22 
upon which plaintiffs rely is not legally 



binding and is not entikd to d e f e m w  
bacause it empleys an inappropriate 
idereace of pre-emption k t  fails to 
reconcile persuasively its- 
conclusion with DOTI -- of 
the limitations of the pa- that 
Congress vested in the Sopetpry and its 
own regulations and actions that a p p r  
10 r t k t  these self-perceived 
limitations 
n e  Supreme C o u r ~ s  decision in city 

of New York v. F.C.C., 488 U.S. 57 (~Sse), 
upon which plaintins rely. does not 
support their position. There the 
Suprexne Comt addresued the issue 
whether the FCC acted within the 
authori!y conferred upon it by Congreea 
when it totany pre-empted 1 0 4  
technical regulations pertaining to d e  
blevbion When it adopted tbe 
regulations at issue, the FCC r p e d i i y  
articulated its choice to pew as 
f o h  

Technical standards that vary from 
community to community create potentiaRy 
s c r i m  negative constquencea for cable 
sysiem opera tors and cable a r m "  in 
t e "  ofthe cwt ofscn;ke and the ability of 
the mdwtry to "pond le rcchndagid 
c- To &sr this problem. we 
p"ed in the Wce to retain technkd 
standards guidelines m the f h l  knl 
which could be used. but could not be 
e x a e d e d  in state and local technical quaJity 
regulatiom. 

After a revier of &e 4 io tbis 
proceed@ we oathue b Wicve that the 
policy adopcad in 1#4 was &ncYvc rLww 
re- in force and is entlrely COnrioLent 
with both the specific pmvisiom and &e 
genera! poRcy objectives undertying rbe 1984 
Cable Act. 'Ibis gre-emption policy h s  
constrained Hate a d  toed ~ l a t i m  d 
cable tsclrricrl p"mm to Chrr I 
chmneh end h a  prohihitad parbrmanor 
s!andards mom restziclive hen hom 
contained in the C o " i r . b o ' s  nJer Th 
reasons t b t  caused tAe doptian d thir 
p o k y  appear to be a.n valid today u they 
w m  when the pdicy was Rrst adapted. sb 
FR at 52.464. 

488 U.S. at 85. In concluding that thir - 

choice to pre-empt constituted a vpGd 
exerciae of the power corrbrrcd by 
Congress a d e r  the Cable Act. tbe 
Supreme Court helt  

We"du&kLcnIbY.C.lradui .n I 

.dsd wiibin de sh- &My adamd 
b y - h  itpnarrr)cd statead 
focd)echaicalrtand.rdrgmemhgdn 
quality of a M t  tctcrrldon ~WS. 
Congress niacted the Cable Ad in IOM. it, 
acpd agaiusl a background of federal prr- 
emption on this prfkukr i.ara For Ih. 
p r e ~ l o y ? a c a  tbe - ulb 
eut.plsdd.(01CswlbulLeEhical 
rr"jalrlrilskod&k@md I 

a . Y l i y t o 1 . 3 . I C . a c h d a d  
feqpk'dpwrlbe.dTwtrk#om 
m d . m "  nd bnomirtml WMI law. u 
may be necessary ~ r r r y  out the pmpfsiwr 
of this chapter *"as a means of 

j 
convenience, interest, or necebity requires" 
in tbididd. 
Id at 8847 (citotiant amiitd). 

The dime- between City 4 % ~  
Yo& v. F-CC pzrd this cam have 
already been alluded to ea&x and do 
not require uctendcd drsarrsion. Unlike 
DOT in the presealco18, the FCC gave 
notice of its intent to pre-empt local hw 
prior to the adoptian of the regdatiwr 
at h u e .  it made pIiBdpkd and 
persuasive findingn relatiq to the 
exercise of its power at tbe time 8 
promulgated the regulations, and the 
legislative hiatory Ieft ID doubt that it 
acted within the statutory eutbwity 
authorized by conpsa In elmoat every 
material: respect, the opposite k true in 
the present wse. 
CoPdrria 
The Secretary ofTransportation did 

not issue a bind- regulation or a 
perauasfve statement of policy 
warranting Wdel deference. declarfng 
that DOTI "authority to -ate ir 
exclusive and preempts any state 
efforts to regdate in the forbidden 
area(,)" City of New Yo& v. RC.C e6 
U.S. at 64. In so concluding, I do not 
pass upon the determination of llt-n 
that the Nerr York City regulatfons 
actually CmtRfCt with the DM 
mguhthr ben at iesac. 

In a-t, the teadirrg i n m m c y  
d i n g  h t h a n a ,  Ue M o r  dotihfT 
held tho? 6tn w "certain areas wftere 
the Rted lor national uniformity is EO 
cmcisl end \he ecqm of?k&ral 
reguI&on b #) p e m k  rimc it ir 
difffcalt to cIIy/dlon any dhmtion where 
!MtYalecalqdetil"ruklnet 
pcantm sbscacb ?e tke 
.oosaP)khlsent~- - ofthe 
)%MfA U l d h  p3MR):u R? P ! U m  (m Tke Dhdor. neve- 
"enviriotled" ei )saet two ' ' d t w t h m -  

regulated field dkl not premt  wob em 
obstacle, id., and he framed the ultimate 
task in the matter before hhn aa 
exam- "euch d the Rho& Mend 
rtqatrrmcats ' mdividuaEy to 
determine if they are in ditect cndict 
with a Fedtrsl rsqrtiren#.l udif.d 
w h e h r  hey- an obetadeto the 
actampnrtmtmt and eneatfon o f h  
HMTAand&e(HMR Ha175688 

applicatioo tL u i l r I w b * e  
New Yerk City regubtiom e l  irwskere 

B e s  a persauive c81c cor 
f.dit\p that New York Cify r a d s h e a  
a c t m e B y ' ~ a s m ~ t o h e  
accomplishment and exemtim atthe 
M purposes and objectives' of the 

W h  kca M R  hI 

d V a p W  p " k a  br8b.ca.a 
finding. $ldl?& rhh 
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3-76 (317183) except Sections 12.1.4- 
?(a). 14-3(bl. 1+3(c), 15 and 16. 

W i t h  respect to the FPD provisions set 
forth in the application of the City to the 
United States Department of 
Transportation dated October 10.1991, 
for a waiver of preemption.2 this 

injunction is stayed for a period of 150 
days from October 18,1991. The City 
may petition the Secretary of 
Transportation for further relief. 

Citations or notices of violations 
issued under those provisions for which 
waiver o l  preemption is being sought 

will not be prosecuted by the City 
during the 150 day period. 

Dated: Brooklyn. New Yo:k, October 18. 

So Ordered. 
1991. 

Edward R, KDnnan* 
US. D./. 
IFR Doc. 91-27325 Filed 11-11-91: 8::s am1 
BILUffi COM 4 s l ~ Y  

These sections involve. in brier. (a] capacity liquldr not bc transported in wmi-trai:cra nor gases 
or combustible liquids in full t:ailers. and [d )  a 
requirement thdt trucks be inspected annually and 
carry a permit evidencing such inspection. 

l d t s  on tank truck shlpmen[a. (bJ requircmenh that 
lank trucks be constructed of steel and contoin 
compartments and baffles. (cJ  that llammabls 


